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TOTAL DISABILITY OF ATTORNEY 
By Fred. S. Knight 


What constitutes total disability within a health and accident policy 
where the assured is an attorney? The Supreme Court of Michigan in 
Hallock v. Income Guaranty Co., 259 North Western 133; 85 Insurance 
Law Journal 294, held that where because of impaired vision the assured 
was unable to read and because of a disease subsequently diagnosed as 
“Bell's Palsy” was unable to control his mouth and tongue so as to artic- 
ulate clearly, the assured, an attorney, was unable to perform the essen- 
tial acts necessary to the exercise of his profession and was totally dis- 
abled. 

G. Edson Hallock, an attorney at Pontiac, Mich., took out a health 
and accident policy in the Income Guaranty Co. The last notice received 
by the insured stated that a quarterly premium of $15 would be due and 
payable on or before November 29, 1932 and that payment thereof would 
extend the insurance until February 28, 1933. The insured had frequently 
‘been late in paying his quarterly pre ‘miums but defendant accepted them 
in every case. Although the premium due November 29, 1932 was not 

paid until December 12, 1932, defendant insurer accepted it. On March 
2, 1933 the insured wrote the insurer enclosing his check for the premium 
due February 28, and stating that with the premium he was giving notice 
of disability which arose on March 1, 1933 and that a physician had 
diagnosed his case as a physical paralysis due to nervous strain and 
iatigue. The insurer refused to accept the premium claiming that the 
policy had lapsed on February 28, 1932. The insured then wrote the com- 
pany that his disability was due to facial paralysis which began on Feb- 
ruary 28 while the policy was still in force. On the trial there was evi- 
dence that when plaintiff arrived at his law office on the morning of Feb- 
ruary 28, 1933 he had difficulty with his eyes. His vision became worse 
about noon and in addition his tongue was swollen so that he could not 
articulate clearly. The physician whom the insured consulted that after- 
noon sent him home with orders to rest. However plaintiff returned to 
his office that evening as he had to meet some clients from out of town. 
He then found he could not read at all or carry on a conversation with 
his clients, who left him and took their case to another attorney. On the 
following morning the insured was unable to close his eye and his mouth 





and tongue both felt stiff and he could not control his lips and tongue. 
His condition was diagnosed as “Bell’s Palsy.” The insured suffered total 
disability for five weeks. 

In affirming the judgment for the plaintiff insured, the Supreme Court 
of Michigan held that the evidence warranted the trial court in finding that 
plaintiff was totally disabled prior to midnight of February 28, 1933 not- 
withstanding his subséquent futile efforts to carry on. 

While the question whether disability has been proved is often a 
close one, it is difficult to see how a negative answer could be rendered 
where an attorney was so afflicted that he could neither read nor talk 
clearly with his clients. 


ROBBERY 


When is a robbery committed? Is it at the time of the original holdup 
or only when subsequently the insured having been forced to enter the 
premises, has actually been deprived of his property? In Cartier Drug 
Co. v. Maryland Casualty Co., 42 Pacific (2d) 37; 85 Insurance Law 
Journal 418, the contention of the assured that the robbery took place 
outside of his premises, where he was held up, but the money which he 
had on his person was not taken until after he had been forced to open the 
door and the robbers had rifled the safe, was denied by the Supreme 
Court of Washington. 

The Cartier Drug Co. had a policy by which the Maryland Casualty 
Co. agreed to indemnify it for loss by robbery or attempt thereat commit- 
ted within or without the drug store operated by the assured at 2156 South 
K Street, Tacoma. Liability was limited to $500 for robbery committed 
within the premises and to $1,000 for robbery committed outside the 
premises. Ross Cartier the president of the plaintiff corporation was the 
last one to leave the store on the night of November 28, 1933. Before 
leaving he put $530 of the cash on hand in the safe and the balance 
amounting to $473.57 he put in his pocket. As he was turning from the 
door, after locking it, two men confronted him, one of whom held a revol 
ver to his head while the other “frisked” him for weapons. He was then 
forced to unlock the door and the robbers took him to the safe and com- 
pelled him to open it. The men took all the money that was in the safe 
and started to leave by the back door. As one of the robbers was opening 
the door Cartier reached for his gun. The other robber slugged him and 
the money which he had on his person was taken and the robbers disap- 
peared. Suit was brought to recover the sum of $973.57, the claim being 
that the robbery of the $473.57 taken from the person of Cartier was 
committed outside of the premises. 

In reversing the judgment of the trial court in favor of the plaintiff 
for the full amount claimed, the Supreme Court of Washington stated 
that no attempt had been made to take anything from the person of Cartier 
when he was held up outside the premises. The court held that the rob- 
bery was committed only when the victim was deprived of dominion over 
his money or property. 





Maggiorini v. New York Life Ins. Co. 


MAGGIORINI v. NEW YORK LIFE INS. CO. No. 19292-S. 
District Court, N. D. California, S. D. Feb. 5, 1935. 
: 9 Federa! Supplement 630. 
INSURANCE. 


_ Participating life policy which provided upon default for participating paid-up 
insurance eld in conformity with California statute requiring that life policy should 
provide on default for purchase of one of three alternative forms of nonparticipat- 
ing insurance, where admitted net value of policy in default would purchase $313 
worth of extended paid-up insurance, whether participating or nonparticipating 
(Civ. Code Cal. § 450). 

(For other cases, see Insurance, Dec. Dig. § 368[1].) 

At Law. Action by Agnese Maggiorini against the New York Life Insurance 
Company. 

Order that plaintiff take nothing by her action except the sum of $315.84. 

Albert Picard, of San Francisco, Cal., for plaintiff. 

McCutchen, Olney, Mannon & Greene and Victor E. Kleven, all of San Fran- 
cisco, Cal., for defendant. 

St. Sure, District Judge. 

On July 27, 1927, defendant company issued a 20-year endowment policy for 
$5,000 upon the life of Paolo Maggiorini. Default was made in the payment of the 
annual premium on January 6, 1932. Insured died on March 21, 1932, and thereafter 
defendant received proof of death. Plaintiff, the widow, as beneficiary sues claim- 
ing the full amount of the policy, favorably construing and invoking the provisions 
of section 450 of the California Civil Code. 


The policy contains the following provisions for surrender values: 

“In event of default in payment of premium after two full years’ premiums 
have been paid, the insured, within three months after such default, but not later, 
may surrender this policy and all claims thereunder and receive its cash surrender 
value as at date of default less any indebtedness hereon. The cash surrender value 
shall be the reserve on the face amount of the policy at date of default, omitting 
fractions of a dollar per thousand of insurance, and the reserve on any outstanding 
dividend additions and any outstanding dividend deposits, and less a surrender 
charge for the second to the ninth years, inclusive, of not more than one and one- 
half per cent of the face of the policy. The reserve shall be computed on the basis 
of the American Table of Mortality, and interest at 3 per cent. 


“If the policy shall not have been surrendered for its cash surrender value 
within three months after such default it will be continued automatically as 
participating paid-up insurance for the amount which the cash surrender value at 
date of default less any indebtedness hereon, will purchase as a net single premium 
at the attained rated-up age of the insured at the date of default according to the 
American Table of Mortality and interest at 3 per cent. The insured may obtain a 
loan on such paid-up insurance or surrender it within one month after any anniver- 
sary for its cash surrender value.” 

_ The net cash surrender value of the policy at the date of the default was $215.55. 
No request for payment of this amount having been made, the policy continued auto- 
matically as participating paid-up insurance for the amount which the net cash sur- 
render value would purchase as a single net premium at the attained rated-up age 
of the insured at the date of default according to the American Table of Mortality, 
and interest at 3 per cent. The amount of this paid-up insurance in force at the 
time of the insured’s death was $313. To this amount there was added $2.66 as a 
post mortem dividend, and 18 cents interest on the amount payable at the death of 
insured, resulting in a total available at the death of insured of $315.84, which 
amount was tendered to the plaintiff, and, on her refusal to accept, was paid into 
court. 

_ Plaintiff admits the default in premium payment, that the cash surrender value 
of $215.55 was correctly determined, and that this sum was applied in all respects 
pursuant to and in compliance with the terms of the policy. Plaintiff’s contention 
is that the terms of the policy do not comply with section 450 of the Civil Code, and 
that the nonforfeiture provisions of that section entitle her to recover. 

The statute provides, in part: “Every contract or policy of life insurance * * * 
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shall provide * * * that without any action on the part of the insured, the net 
value of such policy * * * shall be applied as a single premium to the purchase of 
one of the following stipulated forms of insurance.” Then follow three alternative 
forms of insurance. 

Counsel for plaintiff contends that the policy must contain all three of the 
forms, and that the insured is entitled to elect among them; citing in support of 
such contention Metcalf v. Metropolitan Life Insurance Co. (Cal. App.) 37 P.(2d) 
115, 116. 

In the Metcalf Case the policy provided that after default in the payment of 
premiums the insured might elect as to one of three options contained in the policy, 
“provided there be no indebtedness hereon.” The time for the election had not 
expired when the insured died. 

The District Court of Appeal held that the condition of nonindebtedness laid 
down for the exercise of one of the options was illegal, and therefore recourse 
must be had to section 450, reading into the policy the first provision of such 
section granting nonparticipating term insurance. The court further held that when 
the insured dies after default, and within the period allowed for making an elec- 
tion, the election survives to the beneficiary. 

In the present case the policy does not contain the objectionable nonindebted- 
ness feature; nor is the option for cash surrender value involved. And neither the 
policy here nor the statute give the insured or the beneficiary any election what- 
ever. The policy here provides, in case of default, for paid-up participating insur- 
ance, while the statutory alternatives are for nonparticipating insurance. The 
defendant is a mutual company, writing only participating insurance. The holders 
of participating insurance participate in the dividends of the company, while 
owners of nonparticipating insurance do not. The admitted net value of the policy 
here for participating or nonparticipating insurance is $215.55. Had the policy pro- 
vided for nonparticipating insurance, the admitted net value of $215.55 would have 
bought extended insurance in the amount of $313. Under. the participating policy, 
the net value of $215.55 was applied to the purchase of participating insurance in 
the amount of $313, and the beneficiary is entitled to $2.66 in addition for par- 
ticipating dividends. The evidence shows that there is no difference in the pre- 
mium rate of participating or nonparticipating imsurance, and that the net cash 


value of $215.55 would buy $313 worth of insurance, participating or nonpartici- 
pating. 


Under the circumstances, I think that the provisions of the policy here are 
“in conformity” with section 450 of the Civil Code. 





NEW YORK LIFE INS. CO. v. DOERKSEN. No. 1049. 
Circuit Court of Appeals, Tenth Circuit. Jan. 14, 1935. 


75 Federal Reporter (2d) 96. 
1. INSURANCE. 

To recover double indemnity under life insurance policy for accidental death 
of insured suffering from heart disease, there must be substantial proof that 
mishap alleged to have caused death resulted from untoward incident and that 
death resulted from injury received in accident rather than such disease. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

4. INSURANCE. 

Evidence in: action for double indemnity, provided for by life insurance policy 
if insured’s death resulted from accidental injury, not disease, held insufficient to 
support verdict for plaintiff, in view of autopsy findings and photographs ot 
insured’s heart, showing that heart failure was most rational and reasonable cause 


of accident and resulting fatal brain injury, or at least as probable cause as some 
untoward incident. 


(For other cases, see Insurance, Dec. Dig. § 665[5].) ; 

\ppeal from the District Court of the United States for the District of 
Kansas; Richard J. Hopkins, Judge. 

Action by Elizabeth J. Doerksen, now Elizabeth J. Doerksen Stegall, against 


the New York Life Insurance Company. Judgment for plaintiff, and defendant 
appeals. 
Reversed and remanded. 
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J. S. Simmons, of Hutchinson, Kan. (Alva L. Fenn, Herbert E. Ramsey, and 
Stuart Simmons, all of Hutchinson, Kan., and Louis H. Cooke, of New York 
City, on the brief), for appellant. ~ 

Roy C. Davis, of Hutchinson, Kan. (A. C. Malloy, Warren H. White, and 
Frank S. Hodge, all of Hutchinson, Kan., on the brief), for appellee. 

Before Lewis, McDermott, and Bratton, Circuit Judges. 

McDermott, Circuit Judge. 

On the first appeal of this case, 64 F. (2d) 240, we reserved the question of 
the sufficiency of the evidence to support the verdict, for the reason therein 
stated. It now becomes necessary to decide that question. 

The policy provides for the double indemnity herein sued for if “the death 
of the insured resulted directly and independently of all other causes from bodily 
injury effected solely through external, violent and accidental cause. * * * This 
Double Indemnity will not apply if the Insured’s death resulted * * * from 
physical or mental infirmity: or directly or indirectly from illness or disease of 
any kind.” In her petition, plaintiff alleged that that assured, for some reason 
unknown, lost control of his automobile, which plunged into a ditch and so 
crushed and bruised his forehead and other parts of the body as to cause his 
death. 


{1] The facts are outlined in our first opinion. In order to recover, there 
must be substantial proof (1) that the car ran off the road as the result of some 
untoward incident and not because of a disease of the heart, and (2) that his 
death resulted from injury received in the accident and not from the pre-existing 
heart disease. 


[2] If the proof left either question in the realm of speculation, the verdict 
cannot stand. It is not necessary that plaintiff's evidence be uncontradicted, nor 
that the evidence most favorable to her contention carry conviction beyond a 
reasonable doubt; but if such evidence left the question so open that a conclusion 
of nonliability is as reasonable and plausible as the conclusion of liability, then 
the verdict rests on surmise and must be set aside. 


Atchison, T. & S. F. Ry. Co. v. Toops, 281 U. S. 351, 354, 355, 357, 50 S. Ct. 
281, 282, 74 L. Ed. 896, arose out of a violent death where there were no eye- 
witnesses; the jury found that the death resulted from defendant’s negligence, 
and two lower courts approved. But the circumstances surrounding the accident 
left the question of the cause of death in the realm of surmise, for the death 
might as reasonably have resulted from other causes as from defendants neg- 
ligence. The judgment was reversed, the Supreme Court saying in part: 


“The jury may not be permitted to speculate as to its cause, and the case 
must be withdrawn from its consideration, unless there is evidence from which 
the inference may reasonably be drawn that the injury suffered was caused by the 
negligent act of the employer. Patton v. Texas & Pac. Ry. Co., 179 U. S. 658, 
21 S. Ct. 275, 45 L. Ed. 361; New Orleans & N. E. R. R. Co. v. Harris, 247 U. S. 
367, 371, 38 S. Ct. 535, 62 L. Ed. 1167; St. Louis-San Francisco Ry. Co. v. Mills, 
2/1, U. S. 444, 447, 4 S. Ct. 5 OL. Ed. 979: C, M: & St P. Ry: Ca. v. 
Coogan, 271 U. S. 472, 46 S. Ct, 564, 70 L. Ed. 1041; New York Central Railroad 
Co. v. Ambrose, 280 U. S. 486, 50 S. Ct. 198, 74 L. Ed. 562. * * * What actually 
took place can only be surmised. Whether he was run down on the track by the 
first car, or he attempted unsuccessfully to board the train on one side or the 
other or succeeded, and in either case finally came to his death by falling under 
or between the moving cars is a matter of guesswork. * * * If allowed to sustain 
the verdict, it would remove trial by jury from the realm of probability, based 
on evidence, to that of surmise and conjecture.” 

In addition to the authorities cited in the Toops Case, see Looney v. Metro- 
politan R. Co., 200 U. S. 480, 26 S. Ct. 303, 50 L. Ed. 564; St. Louis, etc., Ry. Co. 
v. McWhirter, 229 U. S. 265, 33 S. Ct. 858, 57 L. Ed. 1179; Southern Ry. Co. v. 
Moore, 284 U. S. 581, 52 S. Ct. 38, 76 L. Ed. 503; Order of United Comm. 
Travelers v. Greer (C. C. A. 10) 43 F.(2d) 499. 

(3, 4] Plaintiff’s theory is that by reason of some untoward incident not dis- 
closed, assured’s car left the road and struck a signpost with such force as to throw 
his head against the steering post resulting in a brain injury which caused his 
death. Defendant’s theory is that a heart stroke caused assured to lose control 
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of the car, and that he died of heart failure; that the head injury, if there was 
one, was negligible. ; 

The uncontradicted facts are these: The assured left Dodge City about nine 
o’clock on the morning of January 16th, to go to Ensign, about twenty miles 
southwest of Dodge City, in his automobile. He was 44 years old, in apparent 
good health, and was alone in the car. Before reaching Ensign, he turned 
around and started back to Dodge City. About ten-thirty A. M., his car left a 
straight, dry, level, smooth road, ran along a shallow ditch for twenty or thirty 
feet, struck and splintered a signpost and stopped. The assured was in the driver’s 
seat, perspiring freely although the window next him was partly open, breathing 
heavily, slumped over with his head resting on the side of the car. His hat was 
in the back seat, his vest and collar pulled open. No marks of an injury were 
observed. He died about two hours later, and neither the doctor who was called 
nor the nurse who wiped his forehead with a towel every fifteen or twenty 
minutes until he died, observed any wound on his head. Plaintiff's son saw no 
cut on the head but “it seems to me I noticed an abrasion going up across his 
head over his eye.” The undertaker noticed an indenture and abrasion on the 
forehead. 

One Milloway was a witness to the accident. He testified that he was in a 
car overtaking that of assured when he saw it wabbling in the road; that when 
it went into the ditch it was going seven to nine miles an hour. Plaintiff and her 
son testify that before the trial this witness told them assured’s car was going 
twenty miles an hour, but do not fix this at the time the car went into the ditch. 
Assuming that this discredits Milloway’s estimate of speed, one of plaintiff's 
witnesses who arrived just after the accident and who made a careful examination 
of the surroundings, testified that “the car was evidently going at a rather low 
rate of speed,” as the physical facts bear out. There is no dispute that the car 
swerved before going into the ditch, and no evidence of a blow-out, faulty 
mechanism, or other reason for the accident. Drowsiness of the driver at this 
hour of a January morning, with a window party open, is not probable. 

There was an autopsy which conclusively demonstrated, as stated in our first 


opinion, that the assured had a badly diseased heart, although doubtless he did 
not know it. 


We may assume, for present purposes, that the facts are consistent with 
plaintiff’s theory, although we confess to grave doubts that the impact of this 
slowly moving car against the signpost could throw the head of a healthy driver 
forward against the steering post with such force as to kill him, particularly since 
a well man would have braced himself against such impact from the moment the 
car left the road. Since a car in good mechanical condition does not ordinarily 
leave a level highway in broad daylight, if driven by one in full possession of his 
faculties, a jury might well conclude from these facts that the accident was caused 
by some untoward incident, such as a wasp or a bee, the lighting of a cigar or 


the sudden appearance of a calf or chicken in the road, distracting the attention 
of the driver. 


But it is not enough that under the facts liability might exist; if a different 
conclusion may as reasonably be drawn from the facts, then the jury may not 
guess as between equally probable causes. To say that a conclusion other than an 
accidental cause not contributed to by disease, is as reasonable a conclusion from 
the facts as the contrary, is to understate the case. For when the assured left 
Dodge City he was afflicted with a serious heart disease, one which plaintiff’s 
doctors testified might cause him to faint if the heart was subjected to extreme 
exertion. A doctor called by the defendant testified to that which is a matter 
of common knowledge,. that “anger, strain, fear, excitement would increase the 
duty upon the heart and the heart in that condition might fail.” If it did fail, 
there would be a struggle for breath—and the assured’s vest and collar were 
pulled open and his hat in the back seat, and he was perspiring heavily, on a day 
in midwinter. If his heart failed, the car would wabble in the road, and it did. 
Every condition found by the attending physician tallies exactly with heart failure. 
Some of the lay witnesses disagree as to the color of his skin—whether it was 
blue or ashen. But the blue or cyanotic color of the lips and finger nails noticed 
by the attending physician comes from a lack of oxygen in the blood following 
labored lung actien, and it is not disputed that artificial respiration and stimulants 
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were tecessary to keep the lungs functioning. There was therefore a lung 
stoppage; whether the symptomatic cyanotic color was observed by lay witnesses 
on the face sheds no light on the cause of death. If there were abrastons on the 
forehead as the son thought he noticed, they were so trivial they escaped the eyes 
of the nurse who bathed his forehead until he died, and are easily accounted for 
by his head dropping forward on the steering post as unconsciousness closed upon 
him. Premonitory pains might well account for the assured’s otherwise unexplained 
effort to return home without going to Ensign. Whether the heart failure came 
about because the occlusion that morning reached the point where the heart was 
no longer able to carry its norma! load, or whether some incident of the journey— 
excitement or anxiety or the change of a tire—subjected it to an abnormal load, 
we do not know. But we do know, from the stubborn findings of the autopsy and 
the photographs of the heart, that assured’s heart was in such condition as to 
afford the most rational and reasonable cause of the car leaving the road. That 
cause being, to say the least, as probable as any other, a verdict resting upon 
another cause no more probable rests on surmise and speculation and cannot sup- 
port a judgment. 

Since plaintiff failed to adduce substantial proof that the injury to the head 
resulted from an accidental cause, we need not inquire closely as to whether there 
was substantial proof that death resulted from the blow on the head. It may be 
said that the great weight of the evidence, to say no more, is opposed. The most 
minute macroscopical examination disclosed no injury to the periosteum, the skull 
or the brain. Plaintiff produced two doctors who testified that death can result 
from a blow on the head so light that no injury to the brain is observable to 
the naked eye. One of them had performed no autopsy in ten years; the other was 
one who for years has specialized in diseases of the eye, ear, nose and throat and 
who admitted that his experience in anatomy was no more than that of a student 
in medical school. No recent medical authority is cited in support of this opinion. 
The defendant produced an outstanding pathologist, who had performed 2,200 
autopsies, and many eminent practitioners in the field under examination, who 
testified to the contrary and whose opinions are supported by medical literature 
based on the study of hundreds of cases of brain injury. The record convinces us, 
beyond the shadow of a doubt, that the assured died of heart failure; whether a 
jury’s verdict to the contrary, based on such opinion evidence as plaintiff pro- 
duced, can support a judgment, presents a perplexing problem which there is no 
present necessity of attempting to answer. 

Appellee contends that the refusal to direct a verdict is not reviewable because 
the motion interposed at the close of all the evidence did not state the grounds 
therefor. It is not suggested that appellee or the trial court was in any way mis- 
led or taken unawares by the omission, and in view of the former trial and 
former appeal where the same questions were argued at length, there could be no 
basis for such suggestion if made. Both counsel and the trial court, by the motion ° 
made, were as fully advised of the point of law raised by the motion as if it had 
been more specific. Appellee’s position is that unless counsel adds to his motion the 
words “under the law and evidence,” or words of similar import, a judgment 
based on no evidence must be affirmed. 


Whether a motion for an instructed verdict may be general or must be 
specific has been the source of some contrariety of judicial opinion. In the Eighth 
Circuit, the rule has had a checkered career. In 1911 that court noticed and 
reviewed the conflict in the authorities, but adhered to its then established practice 
of reviewing the sufficiency of the evidence on a general motion. Choctaw, O. & 
G. R. Co. v. Jackson (C. C. A. 8) 192 F. 792. This rule was twice formally 
adhered to. McDowell v. United States (C. C. A. 8) 257 F. 298; Lynch v. Darnall 
(C. C. A. 8) 265 F. 913. It was followed, sub silentio, as late as Illinois Power 
& Light Corp. v. Hurley (C. C. A. 8) 30 F.(2d) 905, certiorari denied 280 U. S. 
587, 50 S. Ct. 36, 74 L. Ed. 636, where a judgment was reversed for insufficiency 
of the evidence on a motion “to direct a verdict herein for the defendant,” and 
a petition for rehearing based on the ground that the motion was not specific was 
denied. The earlier cases were overruled in Mansfield Hardwood Lumber Co. v. 
Horton (C. C. A. 8) 32 F.(2d) 851, and the rule there announced has been 
reafirmed in Public Utilities Corp. v. McNaughton (C. C. A. 8) 39 F.(2d) 7, 
Falvey v. Coats (C. C. A. 8) 47 F.(2d) 856, 89 A. L. R. 1, Wharton v. tna 
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Life Ins. Co. (C. C. A. 8) 48 F.(2d) 37, Standard Acc. Ins. Co. v. Rossi (C. C. 
A. 8) 52 F.(2d) 547; in Williams Bros. v. Heinemann (C. C. A. 8) 51 F.(2d) 
1049, and Massachusetts Bonding & Ins. Co. v. R. E. Parsons Electric Co. (C. C. 
A. 8) 61 F.(2d) 264, 92 A. L. R. 218, the rule was followed, but the court never- 
theless did review the evidence and found it sufficient. In United States vy. 
Schweppe (C. C. A. 8) 38 F.(2d) 595, and Bank of Union v. Fidelity & Casualty 
Co. (C. C. A. 8) 62 F.(2d) 1040, 1041, allegiance to the rule was repledged, but 
the court. held that the motion was specific enough if it contained the words 
“under the law and the evidence.” In Miller v. Union Pac. R. Co. (C. C. A. 8) 
63 F.(2d) 574, a general motion was sustained by the trial court, and the Court 
of Appeals held that appellant could not object to the deficiency in the form of 
the motion unless he objected to its form at the trial. 

Of the other circuits, the Seventh early held that a general motion was not 
sufficient, Adams v. Shirk (C. C. A.) 104 F. 54; the Sixth that it was, Louisville 
& N. R. Co. v. Womack (C. C. A.) 173 F. 752; Standard Oil Co. v. Noakes (C. C. 
A.) 59 F.(2d) 897. The First, Second and Fourth will review the evidence under 
a general motion, unless it appears that the trial court was misled by the generality 
of the motion. O’Halloran v. McQuirk (C. C. A. 1) 167 F. 493; Sacks v. Stecker 
(C. C. A. 2) 60 F.2d) 73; Long v. Atlantic Coast. Line R. Co. (C. C. A. 4) 
238 F. 919. The Ninth Circuit apparently follows the same rule. Balaklala Consol. 
Copper Co. v. Reardon (C. C. A. 9) 220 F. 584. The most recent and significant 
authority is that of the Fifth Circuit, where the court analyzed the conflict in 
the circuits and adopted the rule that a general motion was sufficient. Jefferson 
Standard Life Ins. Co. v. Stevenson (C. C. A. 5) 70 F.(2d) 72, certiorari denied, 
55S. Ct. 100, 79: 1, Bd. . Our own circuit, in a jury waived case, has held 
a motion sufficiently specific if it gives as a reason that plaintiff has “failed to 
prove the allegations of his petition.” United States v. Derrick (C. C. A. 10) 
70 F.(2d) 162, 163. We have repeatedly reviewed the evidence, without comment, 
where the motion was general. 

The judgment is reversed and the cause remanded for further proceedings 
not inconsistent with this opinion. 

Reversed and remanded. 
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1. INSURANCE. 

Where insured intended to take elevator to his office but fell into shaft when 
elevator car was stopped above opening for repairs, accident held not to occur 
while insured was “traveling as a passenger on a public conveyance operated by 
common carrier” within provision of life policy providing double indemnity if 
death was caused while traveling as a passenger on certain enumerated convey- 
ances. 

A “common carrier of passengers” is one who undertakes for hire 

to carry all persons indifferently who may apply for passage so long as 

there is room and there is no legal excuse for refusal. 

(For other cases, see Insurance, Dec. Dig. § 515.) 

2. INSURANCE. 

Under life policy providing double indemnity if death was caused by accident 
while traveling as passenger on street car, railway train, steamship, or other 
public conveyance operated by common carrier, passenger elevator held not 
included, since under doctrine of ejusdem generis, general term “other public 
conveyance” included only conveyances of same general kind as particular con- 
veyances enumerated. 

(For other cases, see Insurance, Dec. Dig. § 515.) 

Appeal from the District Court of the United States for the Northern Dis- 
trict of Illinois, Eastern Division; John P. Barnes, Judge. 

Bill by Helen M. Mitchell and another against the New York Life Insurance 


Company as trustee beneficiary and individually as insurer. From a decree, 
plaintiffs appeal. 
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Affirmed. 

The memorandum of Judge Barnes follows: 

This cause came before the court on a bill of complaint seeking removal of 
New York Life Insurance Company as trustee beneficiary under two certain trust 
agreements, issued in connection with two certain policies of life insurance, 
written on the life of one Ernest I. Mitchell, a resident of Chicago, who died 
on June 1, 1933, as a direct result of injuries sustained by falling down an 
elevator shaft located in the Carbide & Carbon building, at 230 North Michigan 
avenue, Chicago. The bill of complaint also joins New York Life Insurance 
Company in its individual capacity as insurer, and asks that the court construe 
certain identical double indemnity provisions contained in the two contracts of 
insurance and that the court enter a decree which in substance and effect will 
order and direct the defendant insurance company, as insurer, to pay into the 
corpus of the trust the further sum of $36,780, together with interest at 5 per 
cent. from June 23, 1933, the date of demand; said sum being the total amount of 
the double indemnity provisions contained in said policies. 

The language of the double indemnity provisions in the policies is as follows: 
“Double the Face of this Policy upon receipt of due proof that death of the 
Insured was caused directly by accident while traveling as a passenger on a 
street car, railway train, steamship licensed for regular transportation of pas- 
sengers, or other public conveyance operated by a common carrier, and that 
such death occurred within sixty days after such accident.” 

The acident in question is described in the stipulation of the parties, upon 
which this case was tried, as follows: 

“11. Before and at the time of his death, Ernest I. Mitchell was president of 
Mitchell, Faust, Dickson & Wieland, general advertising agents, tenants of and 
in the Carbide & Carbon Building, located at 230 North Michigan Avenue, 
Chicago, Illinois, with offices on the twenty-third floor of said building. 

“12. The Carbide & Carbon building was and is a modern office building, 
thirty-six stories in height. The ground floor is occupied by retail stores and a 
lobby. The upper floors are tenanted by hundreds of persons, firms and cor- 
porations engaged in professional and mercantile pursuits. The building long 
has been and is operated by Oxweld Acetylene Company, a corporation organized 
ior and engaged in the business of manufacturing and selling machinery. Oxweld 
Acetylene Company occupies a portion of one of the upper floors. All other 
occupants of the building are its lessees, paying rent for the respective spaces 
used by them. 

“The conveyance of tenants and of persons having dealings with tenants in 
their offices and places of business in said building above the main floor was and 
is accomplished by means of passenger elevators. By the terms of their respective 
leases, it is provided that elevator service shall be furnished by the lessor daily 
from 8 o’clock A. M. until 6 o’clock P. M., Sundays and holidays excepted, and 
the lease of Mitchell, Faust, Dickson & Wieland, Inc., also provided. There 
were and are two banks of such elevators, operated by Oxweld Acetylene Com- 
pany, in shafts opening by doors into the lobby of the main floor. The entrance 
into the building from North Michigan Avenue faces eastward, and, upon enter- 
ing the building lobby, one bank of elevators, to the right faces south, and the 
other bank of elevators to the left, faces north. The front of each elevator shaft, 
except when the elevator car within the shaft is being loaded or unloaded, is 
ordinarily automatically closed by sliding metallic doors, opaque and without 
window, opening or grill. 

“13. On June 1, 1933, elevator car No. 1, being the easterly passenger elevator 
in the south bank, was temporarily out of order and had been taken out of ser- 
vice prior to 10 o’clock in the morning. A workman, not employed by Oxweld 
Acetylene Company, was engaged in making repairs upon the elevator car. There 
was, at his customary place of duty in the lobby of said building at the time said 
repairs were in progress, an employee of the Oxweld Acetylene Company in the 
capacity of a starter for the elevator cars. The duties of said elevator starter 
consisted principally of supervising the arrival and departure of cars, and, in 
general, regulating the transportation of passengers to and from various floors in 
the building. It was not in the line of duty of said starter to engage in making 
repairs on the elevator cars. Said elevator starter, at the request of the workman, 
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in order to assist said workman in making repairs to the elevator car, stepped 
into elevator No. 1 and drove the same up from the level of the main floor until 
the bottom of the elevator was slightly higher than the top of the doors from 
the elevator shaft into the lobby. The starter for the cars was thus enclosed 
within elevator car No. 1, and there was no other employee of Oxweld Acetylene 
Company in the lobby of the building. The workman then propped the automatic 
metallic doors wide open. Thus, the opening from the lobby into the shaft of 
elevator car No. 1 was standing open, but the elevator car itself was so high 
above said opening that it was not visible to any person being in the lobby of the 
building. Said workman then screwed an electric light bulb into a socket per- 
manently fastened to the underside of the floor of the elevator car and lit the 
same, so that a light was shining in said shaft from a height and very much like 
the usual electric light in the ceiling of the car. 

“14. While said repairs were being made under above conditions, and shortly 
after 10 o’clock A. M., Ernest I. Mitchell arrived at the building, intending to go 
to his office on the twenty-third floor by means of an elevator. He walked into 
the lobby, turned to his left, meaning to enter elevator car No. 1, and instead, 
stepped into the shaft of elevator No. 1, and fell down the same to the floor of 
the shaft, a distance of approximately twenty-five feet. By means of such fall, 
he sustained bodily injuries as a result of which he came to his death on said day. 
The death of Ernest I. Mitchell was caused directly by said accident.” 

Two principal questions are brought to the court for decision: First, Was 
the insured, at the time of the accident, “traveling as a passenger’? and, second, 
Did the accident occur while the insured was “traveling as a passenger on a 
* * * public conveyance operated by a common carrier”? 

The court is of the opinion, and holds, that the first question must be answered 
in the affirmative. The insured was at the time of the accident “traveling as a 
passenger.” London Guarantee & Accident Co. v. Ladd (C. C. A.) 299 F. 562. 

[1] The court is of the opinion, and holds, that the second question must be 
answered in the negative. The accident did not occur while the insured was travel- 
ing as a passenger on a public conveyance operated by a common carrier. The 
plaintiffs have called the court’s attention to a number of Illinois cases, including 
the following: Beidler v. Branshaw, 200 III. 425, 65 N. E. 1086; Hartford Deposit 
Co. v. Sollitt, 172 Ill. 222, 50 N. E. 178, 64 Am. St. Rep. 35; Springer v. Ford, 
189 Ill. 430, 59 N. E. 953, 52 L. R. A. 930, 82 Am. St. Rep. 464; Steiskal v. 
Marshall Field & Co., 238 Ill. 92, 87 N. E. 117; Anderson Art Co. v. Greenburg, 
118 Ill. App. 220; and Field v. French, 80 Ill. App. 78—where it is said that per- 
sons operating elevators in buidings for the purpose of carrying passengers from 
one story to another are common carriers of persons, but the defendant points 
out, what is the fact, that in these cases the Illinois courts were merely stating a 
rule as to the degree of care required of operators of passenger elevators, and 
were not considering the question as to whether or not operators of elevators were 
common carriers. Southern Ry. Co. v. Taylor, 57 App. D. C. 21, 16 F.(2d) 517, 
at page 524. 

A common carrier of passengers is one who undertakes for hire to carry all 
persons indifferently who may apply for passage, so long as there is room and 
there is no legal excuse for refusal. 4 Ruling Case Law, p. 1000; Rathbun v. 
Ocean Accident & G. Corp., 299 IIl. 562, 566, 132 N. E. 754, 19 A. L. R. 140. 

In 9 Ruling Case Law, pp. 1236, 1237, it is said: “Whether the proprietor of 
a passenger elevator is a common carrier in the management thereof, is a ques- 
tion which has occasioned considerable difficulty, and the authorities are not in 
agreement. * * * When the question is squarely presented, and when it is 
sought to construe a statue referring to the duties or liabilities of ‘common 
carriers,’ it is held that such expression does not refer to the proprietors of 
elevators”—citing Seaver v. Bradley, 179 Mass. 329, 60 N. E. 795, 88 Am. St. Rep. 
384, opinion by Chief Justice Holmes. 

In Bigby v. U. S. (C. C.) 103 F. 597, 598, it was held: “The United States 
was not a common carrier in the operation of such elevator, for ‘no one can be 
considered as a common carrier unless he has in some way held himself out to 
the public as a carrier in such manner as to render him liable to an action if he 
should refuse to carry for any one who wished to employ him.’ Allen v. Sack- 
rider, 37 N. Y. 341, 342.” 
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In Ogburn v. Travelers’ Ins. Co. (Cal. App.) 269 P. 728, it was held that a 
hotel elevator was not a “conveyance provided by a common carrier” within the 
terms of an accident insurance policy. 

In Southern Ry. Co. v. Taylor, 57 App. D. C. 21, 16 F.(2d) 517, page 523, 
it was said: “A street car, for example, and an elevator, are both instrumentalities 
for the carrying of passengers, and the duty of exercising the highest degree of 
care in their operation for the safety of passengers is equally imposed. It, how- 
ever, by no means follows that, because a street car is a common carrier, an ele- 
vator is also a common carrier. The distinction is clear. In the first instance, we 
are dealing with a public utility, operated for the accommodation of the public 
generally, required to give service to all who apply, bringing themselves within its 
lawful rules and regulations. In the latter instance, we are not dealing with a 
public utility, but with a private instrumentality, operated to carry such persons 
in and about the building as to whom the owner may see fit to extend the accom- 
modation.” 

[2] The court is further of the opinion that, since the general term “other 
public conveyance operated by a common carrier” follows enumerated particular 
conveyances, that is, “street car, railway train, steamship licensed for regular 
transportation of passengers,” the general term includes, under the doctrine of 
ejusdem generis, only conveyances of the same general kind as the particular con- 
veyances enumerated, and that a passenger elevator would not be included in the 
general term of the policy. Pulom v. Jacob Dold Packing Co. (C. C.) 182 F. 356; 
O’Connor v. Great Lakes Pipe Line Co. (C. C. A.) 63 F.(2d) 523. 

Edmund S. Cummings, Joseph W. Cummings, and Hubert Van Hook, all of 
Chicago, Ill., for appellants. 

Homer H. Cooper and Wendell J. Brown, both of Chicago, IIl., and Louis H. 
Cooke, of New York City, for appellee. 

Before Alschuler, Evans, and Fitzhenry, Circuit Judges. 

FitzHENRY, Circuit Judge. 

Appellants prosecute this appeal to reverse the decree of the District Court in 
favor of appellee. Upon the hearing in the District Court, the facts were stipu- 
lated by the respective parties and were fully set forth in the memorandum of the 
District Court, and the law applicable thereto was fully and accurately considered 
and applied. No good purpose would be served by another discussion of the facts 
and the law. The memorandum of District Judge Barnes is therefore approved 
and adopted as and for the opinion of this court. 

The decree is affirmed. 


METROPOLITAN LIFE INS. CO. v. WADDELL. No. 4—3770. 
Supreme Court of Arkansas. March 11, 1935. 


79 Southwestern Reporter (2d) 727. 
1. INSURANCE. ; . , ee 

Whether insured knowingly made false answers to questions in application 
regarding his health held question for jury under conflicting evidence in action on 
life policies. 

(For other cases, see Insurance, Dec. Dig. § 668[7].) 

2. INSURANCE. os a, ; 

Instruction, in action on life policies, that knowledge of superintendent of 
insurer’s local office of falsity of certain answers in application became knowledge 
of insurance company, /ld not erroneous as misleading or as unwarranted by 
evidence. 

(For other cases, see Insurance, Dec. Dig. § 669[9].) 

3. INSURANCE. dite, ; ' 

Statements of insured, in application for life policies, as to condition of his 
health, held representations, not warranties. 

(For other cases, see Insurance, Dec. Dig. § 265.) 

Butler, J., dissenting. ha 

Appeal from Circuit Court, Phillips County; W. D. Davenport, Judge. 

Action by Anna Waddell against the Metropolitan Life Insurance Company. 
Judgment for plaintiff, and defendant appeals. 

Affirmed. 
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Moore & Burke and G. D. Walker, all of Helena, for appellant. 
W. G. Dinning, of Helena, for appellee. 
MEHarry, Justice. 

On February 6, 1933, the appellant issued and delivered to Richard Waddell 
its policy for the sum of $380. This was an industrial policy, and no medical 
examination was required. On February 23, 1933, the appellant issued and delivered 
to Richard Waddell a second policy in the sum of $500. This was an ordinary 
policy, and required medical examination. A third policy was issued on March 13, 
1933, for the sum of $114. This policy was of the industrial type, and required no 
medical examination. The premiums on all three policies were paid until the 
ceath of Richard Waddell, which occurred on June 8, 1933. The immediate cause 
of death was a streptococci infection, caused by the extraction of infected teeth. 

Proof of death was made, and the company refused to pay the claims, and 
tendered to Anna Waddell the premiums paid in, alleging fraudulent misrepre- 
sentations of health in all policies and breach of the conditions precedent in the 
industrial policies. The tender was refused. On September 5, 1933, Anna Wad- 
dell instituted this action in the Phillips circuit court against the appellant to 
enforce the payment of these policies. Anna Waddell was the wife of Richard Wad- 
dell, and was beneficiary under the three policies. She alleged that appellant was 
an insurance company engaged in the general life insurance business, and issued 
and delivered to Richard Waddell the above policies; alleged that she was the 
beneficiary and that Richard Waddell died on June 8, 1933, while the policies were 
in full force and effect; she alleged having made proper proof of death, demanding 
payment, and refusal of the appellant to pay. 

The appellant filed answer denying the material allegations in the complaint, 
and alleging false statements in the application, and pleading certain provisions 
of the policies. 

There was a trial and verdict and judgment for the appellee in the sum of 
$994. The case is here on appeal. 

The application contains statements which appellant contends are untrue. One of 
them was that applicant stated he was in sound health; that he had not been sick, 
had no physical or mental defect or infirmity, no serious illness or accident, had 
never had any of certain named diseases, among which was consumption, and had 
not been attended by a physician in the last 5 years. 

The appellee testified that her husband, Richard Waddell, died June 8, 1933; 
he had been in café business in Helena; that he died after an illness of about 2 
weeks, caused by having his teeth extracted. She then described the insurance pol- 
icies, testified as to when they were taken out and as to the payment of the pre- 
miums, and the making of proof of death; that she had demanded payment and 
it had been refused; that there was no medical examination except for the second 
policy. She testified that Waddell was 47 years old when he took out the policies, 
and that he told the agent, Mr. Hyde, that he had had the flu. 

On the cross-examination of Anna Waddell, appellant introduced the physician’s 
statement which was made part of the proof of death. In this statement Dr. Ellis 
stated that he first visited Waddell March 2, 1932, and that his last visit was a 
prescription March 10, 1932; that Waddell had at that time been ill several months 
with an advanced case of tuberculosis; that, when he first visited Waddell, that 
Waddell gave him a history of having been sick over a period of 2 years, and 
that he had hemorrhage of the lungs; that he did not know who attended him. He 
stated further that his records showed that he visited him on March 2, 1932, but 
liis records did not show any previous service. 


Anna Waddell also testified that Dr. Ellis treated her husband when he had 
the flu; that he did not have any hemorrhages; that she did not know when he 
was sick before that time; she said he went to California 7 years ago, but did not 
go for his health. She said that Dr. Hargroves had not treated him prior to that 
time, and had not told him that he had tuberculosis; he had no hemorrhage of the 
lungs at any time; that Waddell was not under the care of an attending physician 
within 2, 3, or 5 years of his death. He ran his business, went to work at 5 in the 
morning, and continued to do so until within 2 weeks of his death. He was in 
good health, working every day in February and March, 1933. 

Victor Hyde testified, introducing three policies. One of the policies contained 
the statement that, if applicant was not in sound health at the date of the policy, 
or if he had been rejected by any insurance company, or if within 2 years before 
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the date of the policy he had been attended by a physician for any serious dis- 
case or complaint, or had any pulmonary disease, unless those things had been 
specially recited, the company might declare the policy void. The following state- 
ment was also in the policy: “It is understood and agreed: 1. That the foregoing 
statements are correct and wholly true and together with the questions on part B 
hereof, they shall form the basis of the contract of insurance, if one be issued.” 
Hyde was the agent who took Waddell’s application. 

Dr. Henry testified for appellant that he took the statement from Waddell in 
his application; it was taken for the purpose of ascertaining whether the applicant 
was insurable; that he asked the questions and correctly recorded the answers, and 
said that the medical examination reflected that nothing unusual was found. Dr. 
Henry further testified that Waddel! did not tell him of being treated by Ellis 
or Hargroves, but told him no one had treated him; that, if Waddell had informed 
him of a previous illness, he would have required full information, and would 
have gone to the doctors if in doubt as to the trouble; that a man with tuber- 
culosis was not an insurable risk. He said it was almost impossible to detect tuber- 
culosis without examination of the sputum and an X-ray of the chest; that an 
advanced case would have looked suspicious on examination, without other infor- 
mation; he had been an examining physician for 30 years, and was familiar with 
cutward manifestations of diseases, and would not have recommended Waddell if 
he had suggested to him by his examination that he had tuberculosis, but that he 
did recommend Waddell; that he later made an inquiry about Waddell’s con- 
tinuous working, and made an actual investigation, and after that recommended 
him as an insurable risk. Advanced tuberculosis, as ordinarily used, means near- 
ing death. It would be possible for him to have an active case 11 months hefore 
examination, and he would not detect it, as it could have been arrested. Tuber- 
culosis is frequently arrested so that a man lives out his expectancy. He said, if 
a man had advanced case of tuberculosis in March, 1932, he thought he would have 
known it in March, 1933. He treated Waddell in his last illness, and Waddell did 
not die of tuberculosis, but of streptococci infection, caused from removing his 
teeth. 

Dr. Ellis testified to substantially the things stated in the certificate attached 
to proof of death, and testified that he attended Waddell only once in 1925 and 
once in 1932, and did not attend him when he had the flu; that in 1925 he pre- 
scribed for Waddell for tuberculosis and told him to go to bed and gave him the 
usual treatment. 

Victor Hyde, being recalled, testified that he called on Waddell to write insur- 
ance; that Waddell told him he had not been sick; that Mr. King, the agent of 
the company, procured the first application; that the premiums were paid; and 
that Waddell was at work operating a café. The company sent a check to him 
for the amount of the premiums, which he tendered to the beneficiary, and she 
refused. The applications for industrial policies are kept in the home office. He 
would not have recommended Waddell if he had not considered him a good risk; 
that he solicited the insurance. Waddell did not tell him anything ahout being 
under the care of Dr. Ellis. 

Julia Sims testified in substance that she knew Richard Waddell for 10 or 12 
vears, lived in their house for quite a while, saw him every day: that he went to 
work every day, and was able to work; that she did not know of anything wrong 
with him. He went to work at 5 o’clock every morning. 

Dr. D. J. Connor testified that he had been practicing medicine since 1912, and 
that when he first came to Helena in 1928 he stopped with the Waddells; that 
Waddell went to his restaurant at about 5 in the morning, and, after his office 
hours, he would go to the restaurant and come home with Waddell about 10 at 
night; he saw Waddell about every day and observed his physical condition; he 
seemed to be normal; he treated him once for acute indigestion: that Waddall 
showed no signs of suffering from an advanced stage of tuberculosis. 

[1] Appellant’s first contention is that the court should have directed a verdict 
ior it because of the fraudulent misrepresentations in the applications for the pol- 
icies. There were no applications introduced except as to the one policy that 
required medical examination. Mr. Hyde testified that they were kept in the home 
office, and they were therefore not introduced in evidence. 

Whether Waddell knowingly misrepresented the facts as to his health, and 
made false answers, was a question of fact submitted to the jury on instructions 
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asked by both appellant and appellee. 
the following instructions: 

“2. You are instructed that if you find from the preponderance of the evidence 
that the insured, Richard Waddell, on the 17th day of February, 1933, made appli- 
cation to the defendant Company for the issuance of a policy of insurance and 
in said application the following questions were propounded to said insured and 
the following answers were given: 

“6. Present condition of health? A. Healthy. 

“7. When last sick? <A. Not at all. 

“9. Any physical or mental defect or infirmity? A. No. 

“11. Have you had any surgical operation, serious illness or accident? If so, 
give date, duration and name of ailment? A. No. 

“17. Have you ever had any of the following complaints or diseases? Apo- 
plexy, Appendicitis, Asthma, Bronchitis, Cancer or other Tumor, Consumption, 
Diabetes, Disease of Heart, Disease of Kidneys, Disease of Liver, Disease of 
Lungs, Fistula, Fits or Convulsions, Goitre, Habitual Cough, Insanity, Colic, Jaun- 
dice, Paralysis, Pleurisy, Pneumonia, Rheumatism, Scrofula, Syphilis, Spinal Dis- 
ease, Spitting of Blood, Varicose Veins. If yes, give particulars, dates and dur- 
ation. A. No. 

“18. Have you been attended by a physician during the last five years? If yes, 
give name of complaints, dates, how long sick, and names of physicians? <A. No. 
—and if you find from a preponderance of the evidence that in reliance upon these 
representations the defendant company issued to the said Richard Waddell its 
Policy No. 6268759C in the sum of Five Hundred Dollars ($500.00), payable to 
the plaintiff as beneficiary therein, and you further find from a preponderance of 
the evidence that the answers given in said applications by the insured, Richard 
Waddell, were false and untrue and were knowingly and wilfully made by him 
for the purpose of obtaining said policy of insurance with intent to deceive this 
defendant, then the plaintiff cannot recover on Count I of her amended complaint 
and your verdict will be for the defendant, Metropolitan Life Insurance Company.” 

“3. You are instructed that if you find from a preponderance of the evidence 
that on the 6th day of February, 1933, the defendant company issued to Richard 
Waddell its industrial policy No. 113986314 in the sum of $380, and that the 
insured Richard Waddell was not on the date of said policy in sound health or 
before the date thereof, and within two years from the date of said policy had 
been attended by a physician for any serious disease or complaint, or had had any 
pulmonary disease, then the plaintiff cannot recover and your verdict will be for 
the defendant on Count II of said amended complaint.” 

“4. You are instructed that if you find from a preponderance of the evidence 
that on the 13th day of March, 1933, the defendant company issued to Richard 
Waddell its industrial policy No. 114298203 in the sum of $114, and that the 
insured, Richard Waddell, was not on the date of said policy in sound health, or 
before the date thereof, and within two years from the date of said policy, had 
been attended by a physician for any serious disease or complaint, or had had any 
pulmonary disease, then the plaintiff cannot recover and your verdict will be for 
the defendant on Count III of said amended complaint.” 

The appellant cites many authorities holding that, if answers of the applicant 
were false and fraudulent, the beneficiary could not recover. That was the very 
question submitted to the jury on the above instructions requested by appellant. If 
the answers had been false and fraudulent as contended by the appellant, the bene- 
ficiary could not recover, but there was ample evidence to justify the finding of 
the jury, and its finding was against the contention of the appellant. 

Appellant next contends that the court erred in refusing to direct a verdict 
for it, because of breach of conditions precedent in the industrial policies. These 
questions, however, were also submitted to the jury under proper instructions, and 
its finding was against the contention of the appellant. 

The insured and his beneficiary were bound by the conditions of the policies, 
and could not recover unless the jury found from the evidence that the insured 
was in good health and in fact had answered truthfully the questions propounded 
to him. 

Appellant next contends that instructions 1 and 2 were erroneous, confusing, 
and in prejudical conflict with appellant’s instructions. We do not agree with 
appellant in this contention. Appellant’s requested instructions which were given 


The appellant requested, and the court gave, 
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by the court and set out above submitted the same questions to the jury that were 
submitted by appellee’s instructions 1 and 2. 

[2] Instruction No. 3 given at the request of the appellee was not prejudicial 
It told the jury in effect that, if Hyde, the superintendent of the Helena office, 
had knowledge at the time the applications for insurance were made that certain 
answers set out therein were not true, his knowledge of such facts became the 
knowledge of the company, and such false answers made by the insured would 
not have the effect of avoiding the policies which were issued and delivered after 
Hyde found out that the answers were false. The appellant objected to that 
instruction specifically because it contended it was misleading, and also because it 
said there was no evidence that Hyde obtained any notice or information of the 
insured’s bad state of health at the time of the issuance of the policies sued on 
herein. Hyde testified that he knew about the bad health of the insured in 1924, 
and Mrs. Waddell testified that, when Hyde took the applications, Waddell told 
him he had had the flu. In addition to this, Hyde knew him, lived in the same 
city. 

“Where one person is acquainted with another, and they come in contact with 
each other frequently, it is not a matter of expert knowledge for one to tell 
whether the other appears to be sick or well. These are matters of common 
experience and observation.” Kansas City S. R. Co. v. Cobb, 118 Ark. 569, 178 
S. W. 383, 385; Modern Woodmen of America v. Whitaker, 173 Ark. 921, 293 S. W. 
1045, 1049. We therefore think the instruction was not prejudicial. 

This court said: “The examining physician in questioning the applicant was 
the representative of the insurer. If he, after having been informed of the facts 
by the applicant, chose to ignore them, this conduct would estop the company from 
avoiding the policy on the ground that the questions were incorrectly answered.” 
New York Life Ins. Co. v. Parker, 188 Ark. 39, 64 S.W.(2d) 556, 558. 

When the instructions given by the court are considered together, they could 
not mislead the jury. 

{3] Dr. Ellis testified that in 1925 Waddell had tuberculosis. The physician 
who examined him and knew his physical condition testified that he was an insur- 
able risk, and recommended him as such. It is also true that the preponderance 
of the evidence shows that he was in good health. The statements in the 
applications were not warranties, but representations. 

This court recently said: “The application was not introduced, and we are 
not advised by the evidence, of its contents. We cannot determine that there was 
either misrepresentation or concealment of facts. For aught that appears in this 
record, there may have been a full disclosure of every fact material to the risk, 
and a true answer to every question propounded. * * * A warranty is in the 
nature of a condition precedent; it must appear on the face of the policy; or, if on 
another part of it, or on a paper physically attached, it must appear that the state- 
ments were intended to form a part of the policy; or, if on another paper, they 
inust be so referred to in the policy as clearly to indicate that the parties intended 
them to form a part of it.” Modern Woodmen of America v. Whitaker, supra. 

The jury found against appellant’s contention on all questions of fact, and 
the jury’s verdict is conclusive here. 

We find no reversible error, and the judgment is affirmed. 


HOWARD v. SOVEREIGN CAMP, W. O. W. No. 4—3778. 
Supreme Court of Arkansas. March 18, 1935. 
79 Southwestern Reporter (2d) 1000. 
INSURANCE. ; 

Insured’s right to cash surrender value of benefit certificate accrued when 
letter containing demand was mailed, and such right could not be impaired by 
insurer’s action after state declared a moratorium on cash surrender values in 
changing its constitution and by-laws, notwithstanding reservation in certificate of 
right to make changes, since such reservation could only apply to certificates wade 
which vested rights had not accrued. 

(For other cases, see Insurance, Dec. Dig. § 369.) 


Appeal from Circuit Court, Union County, Second Division; W. A. Speer, 
Tudge. 
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Suit by John F. Howard against the Sovereign Camp of the Woodmen of the 
World. From a judgment dismissing the complaint, plaintiff appeals. 

Judgment reversed, and cause remanded, with directions. 

Homer T. Rogers, of Smackover, and Compere & Compere, of El Dorado, 
for appellant. 

Mahony & Yocum, of El Dorado, for appellee. 

HuMPHREYS, Justice. 

This suit was instituted by appellant against appellee, a fraternal beneficiary 
association, in the Union county circuit court to recover the cash surrender value 
of policy No. RW—1004950—L. He paid premiums on the policy for 36 years, or 
up to and including February 28, 1933. On March 25, 1933, he wrote a letter to 
appellee applying for the payment of the cash surrender value on his certificate, 
which was not answered by appellee at the time it received the letter. It claimed 
later that it did not receive the letter until March 30, 1933, and that on that day 
the state of Nebraska declared a moratorium suspending temporarily the payment 
of the cash surrender values of policies of insurance companies doing business in 
that state. This moratorium was lifted on the 9th day of September, 1933, before 
the instant suit was tried. Appellant, at its meeting in July, 1933, in Chicago, 
amended its constitution and by-laws, suspending the payment of cash surrender 
values of its outstanding policies until September 1, 1935. The policy or certificate 
of appellant contained a provision that his rights as a member should be deter- 
mined by the constitution and by-laws at the time he joined and as thereafter 
adopted. 

On a hearing of the cause, the trial court abated the suit and dismissed appel- 
lant’s complaint without prejudice, from which is this appeal. 

The main question arising on this appeal is when appellant’s right to. demand 
the cash surrender value of his policy accrued. It accrued on the date of his let- 
ter, March 25, 1933. The date of its reception or the date it should have been 
received in due course of the mails related back to the date the letter was mailed. 
It became a demand for the cash surrender value of his policy on the date it was 
stamped, properly directed, and mailed. On that date his right to the cash sur- 
render value of his certificate became a fixed and vested right. This vested or 
contractual right could not be impaired by any subsequent change in appellee’s 
constitution or by-laws. The reservation in the certificate or policy to make such 
changes could only apply to certificates or policies under which vested rights had 
not accrued. 

On account of the error indicated, the judgment is reversed, and the cause is 
remanded, with directions to the trial court to render judgment in favor of appel- 
lant against appellee for the amount of. the cash surrender value of the policy on 
March 25, 1933, together with interest thereon. 


SOVEREIGN CAMP, W. O. W. v. LAW. No. 4—3800. 
Supreme Court of Arkansas. March 25, 1935. 
Rehearing Denied April 15, 1935. 
80 Southwestern Reporter (2d) 50. 
1. INSURANCE. 

Proof of disability under benefit certificate held waived by insurer where 
insured’s attorney notified insurer of insured’s disability and requested blanks to 
make proof and insurer declined to furnish blanks and denied liability. 

(For other cases, see Insurance, Dec. Dig. § 789[2].) 

2. INSURANCE. 

Under benefit certificate providing that if insured while policy is in force 
shall become totally and permanently disabled and shall furnish satisfactory proof, 
he shall be entitled to benefits, and which policy did not require proof of dis- 
ability to be made at any certain time, notice and proof of disability was ‘“‘condi- 
tion subsequent” and liability attached on happening of total and permanent dis- 
ability. 

(For other cases, see Insurance, Dec. Dig. § 789[1].) 

3. INSURANCE. 

Insurer held liable for total and permanent disability benefits under benefit 

certificate, notwithstanding insured was suspended for nonpayment of premiums, 
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where insurer waived proof of disability, and evidence showed that before pre- 
mium was due insured became totally and permanently disabled. 

(For other cases, see Insurance, Dec. Dig. § 791[2].) 

Appeal from Circuit Court, Miller County; Dexter Bush, Judge. 

Suit by Martin M. Law, which on his death was revived in the name of his 
widow, Mrs. Docia Law, as special administratrix, against Sovereign Camp of the 
Woodmen of the World. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Rainey T. Wells, of Omaha, Neb., and Arnold & Arnold, of Texarkana, for 
appellant. 

Will Steel and Frank S. Quinn, both of Texarkana, for appellee. 


SIGAL v. HARTFORD NAT. BANK & TRUST CO. 
Supreme Court of Errors of Connecticut. March 5, 1935. 
177 Atlantic Reporter 742. 
2. INSURANCE. 


“Life insurance policy” is contract, distinct from a will, to pay sum of money 
upon insured’s death in consideration of payment or payments during his life. 

(For other cases, see Insurance, Dec. Dig. § 124.) 

Appeal from Superior Court, Hartford County; Edwin C. Dickenson, Judge. 

Action by Lillian M. Sigal against the Hartford National Bank & Trust Com- 
pany for a declaration of the invalidity of a purported trust agreement pertaining 
to insurance policies, and for other relief. A demurrer to the complaint was sus- 
tained, and judgment was rendered for defendant in the superior court on plain- 
tiff’s failure to plead further, and plaintiff appeals. 

No error. 

Argued before Maltbie, C. J., and Haines, Banks, Avery, and Jennings, JJ. 

Josiah H. Peck, of Hartford (I. Oscar Levine and Louis H. Katz, both of 
Hartford, on the brief), for appellant. 

Francis W. Cole, of Hartford (Pomeroy Day, of Hartford, on the brief), for 
appellee. 

Ma tsi£, Chief Justice. 

The complaint states the following situation: Nathan Sigal took out three life 
insurance policies in different companies, in each of which it was agreed that the 
insurer “would pay to the plaintiff,” his wife, at his death a certain sum. There- 
after Sigal entered into a purported trust agreement with the defendant, a copy 
of whcih is made an exhibit attached to the complaint. This agreement, so far as 
it is necessary to refer to it for our present purposes, provided that the defendant 
as trustee should collect the sums due upon the policies, if Sigal did not sell or 
surrender them, change the beneficiary named in them, or revoke the agreement 
in whole or in part, should hold and invest the money, should make payments 
from the income to Sigal’s mother and sister, should pay to, or use for the benefit 
of, the plaintiff or their children the rest of the income, with power to use also 
a portion of the principal for them, and ultimately should pay the principal of 
the fund, at the times fixed for such distribution, to their children living and the 
representatives of any child who should then be deceased. 

This agreement the plaintiff claimed to be void because it was testamentary in 
character and not executed in accordance with the requirements of the statutes 
concerning the execution of wills (Gen. St. 1930, § 4876). Sigal notified each com- 
pany that the beneficiary in the policy issued by it had been changed from the 
plaintiff to the defendant as trustee. The change in beneficiary was also alleged to 
be void because of the invalidity of the purported trust agreement. Thereafter the 
defendant collected the sum due on each policy. The money is alleged to be the 
property of the plaintiff, but, despite demand made, the defendant has refused to 
pay it to her. The prayers for relief were for money damages and for a judg- 
ment declaring that the purported trust agreement and the changes in beneficiary 
were invalid and that the proceeds of the policies in the hands of the defendant 
were the property of the plaintiff. The defendant demurred to the complaint upon 
five grounds; the first four of which were to the effect that the trust agreement 
was not testamentary in character and was valid and effectual, and the fifth to 
the effect that the plaintiff had no right of action in any event, because the change 
under which the defendant as trustee was substituted in each policy as beneficiary, 
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terminated her rights under the policy. The trial court sustained the demurrer 
upon the first four grounds and found it unnecessary to consider the fifth. 

[1] We have hesitated to determine this case in the absence of certain inter- 
ested parties. The action is essentially one, not to recover damages for a wrong 
done by the defendant to the plaintiff, but one to enforce the plaintiff’s right to a 
fund in the hands of the defendant. In the disposition of this fund others than 
the parties to this action have a direct interest; thus Sigal’s mother and sister 
and the children of the plaintiff and Sigal have rights which would be adversely 
affected if the contention of the plaintiff is correct and it is possible that, should 
the agreement be held invalid but the change of beneficiary be held valid, Sigal’s 
estate might under the terms of the policy have an interest in a trust which might 
result under such circumstances. But the question at issue has been ably and 
thoroughly presented to us; in our opinion the agreement is clearly valid; a deci- 
sion to this effect will give the persons who are mentioned in it all they could 
claim; and any right of the estate would depend upon facts not appearing upon the 
present record and which may or may not exist. We shall therefore decide the 
case, even though, of course, our decision would not be conclusive upon the rights 
of persons not parties to the action. Rockwell v. Bradshaw, 67 Conn. 8, 15, 34 A. 
758; Barnes v. Kelly, 71 Conn. 220, 222, 41 A.-772; White v. Smith, 87 Conn. 663, 
667, 89 A. 272, L. R. A. 1917D, 596; Bartram v. Powell, 88 Conn. 86, 92, 89 A. 885. 


[2, 3] A life insurance policy is a contract to pay a sum of money upon the 
death of the insured, in consideration of a payment or payments duly made during 
his life. Allen v. Hartford Life Ins. Co., 72 Conn. 693, 695, 45 A. 955; Reed v. 
Provident Savings Life Assur. Soc., 190 N. Y. 111, 118, 82 N. E. 734; Keckley v. 
Coshocton Glass Co., 86 Ohio St. 213, 225, 99 N. E. 299, Ann. Cas. 1913D, 607. 
Such a policy may contain provisions for its surrender for cash, and the insured 
may often borrow money upon it; so under some circumstances he may create in 
another a right to receive the proceeds of the policy, and this he may do for a 
consideration accruing to him as well as by way of gift. Allen v. Hartford Life 
Ins. Co., 72 Conn. 693, 45 A. 955; Colburn’s Appeal, 74 Conn. 463, 51 A. 139, 92 
Am. St. Rep. 231. In these, and perhaps other ways, an insured may realize money 
for himself upon the policy. So, because of a right which he may have to realize 
upon policies which are made payable to himself, his estate, or his personal 
representatives, or in which he has reserved the right to change the beneficiary, 
the value of such policies may during his life be treated as an asset of his estate. 
See 3 Remington, Bankruptcy, §§ 1248, 1250; Cohen v. Samuels, 245 U. S. 50, 
38 S. Ct. 36, 62 L. Ed. 143. But where the policy is made payable to some person 
as named beneficiary and the insured dies while the designation of that beneficiary 
is still in effect, whatever amount is due at his death is payable to that person and 
forms no part of the estate of the insured. Mullen v. Reed, 64 Conn. 240, 250, 
29 A. 478, 24 L. R. A. 664, 42 Am. St. Rep. 174; Shepard & Co. v. New York 
Life Ins. Co., 87 Conn. 500, 504, 89 A. 186; Farmers’ Loan & Trust Co. v. 
McCarty, 100 Conn. 367, 372, 124 A. 40: Gurnett v. Mutual Life Ins. Co., 356 III. 
612, 619, 191 N. E. 250. In such a situation the sum due upon his death is not the 
property of the insured. “‘A will is the legal declaration of intention as to the 
disposition of one’s property after death. To this intention, made known through 
the written declaration, the law gives effect, and so executes the testator’s will.’ 
Jacobs v. Button, 79 Conn. 360, 362, 65 A. 150, 151. The subject-matter of a will 
is the estate of the person, which can be affected, by his intent properly expressed 
—‘only after the death of the testator. The term may be thus defined. A will is 
the lawful intent of a competent person, legally expressed, regarding his estate, 
and effective after his death.’ 1 Alexander’s Commentaries on Wills, p. 25.” White- 
hill v. Halbing, 98 Conn. 21, 23, 118 A. 454, 455, 28 A. L. R. 895. 


The ordinary policy of life insurance somewhat resembles a will, in that it 
becomes operative, as to the amount payable at the death of the insured, only 
when that death occurs and often until that time is ambulatory as regards the 
beneficiary because of the insured’s right to change the beneficiary or surrender 
the policy. But a life insurance policy payable to a named beneficiary is not 2 
will because it does not operate upon any property of the insured owned by him 
at his death. In re Koss’ Estate, 106 N. J. Eq. 323, 150 A. 360; In re Wheatley’s 
Estate, 184 Cal. 399, 193 P. 934; Bose v. Meury, 112 N. J. Eq. 62, 163 A. 276; In 
se Voorhees’ Estate. 200 App. Div. 259, 193 N. Y. S. 168; Johnston v. Scott, 76 


i 
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Misc. 641, 137 N. Y. §. 243, 247. Indeed, when a beneficiary has been properly 
named and the insured dies while that designation is effective, he cannot destroy 
the rights of the beneficiary by will, unless that will can operate as a change of 
beneficiary. Gould v. Emerson, 99 Mass. 154, 157, 96 Am. Dec. 720; McClure 
v. Johnson, 56 Iowa, 620, 10 N. W. 217; Wilmaser v. Continental Life Ins. Co., 
66 Iowa, 417, 23 N. W. 903, 55 Am. Rep. 277; Ricker v. Charter Oak Life Ins. 
Co., 27 Minn. 193, 6 N. W. 771, 38 Am. Rep. 289; see Farmers’ Loan & Trust 
Co. v. McCarty, 100 Conn. 367, 372, 124 A. 40. The policy is a contract to pay 
a sum of money to a thirty party, performance of which is postponed until the 
death of the insured. See Bristol v. Warner, 19 Conn. 7, 18; Connecticut Mutual 
Life Ins. Co. v. Burroughs, 34 Conn. 305, 315, 91 Am. Dec. 725. As May says: 
“Neither the times nor amounts of payments by the insured, nor the mode of 
estimating or securing the payment of the sums to be paid by the insurer, affect 
the question whether the agreement between them is a contract of insurance.” 
1 May, Insurance (4th Ed.) § 1. A provision in the policy under which the 
insurer is directed to hold the principal of the policy and disburse the income until 
at some future time the principal becomes payable, or which provides that the 
sum due be paid in the form of annunities, would not of itself give to the 
transaction the character of a will or derogate from its essential nature as a 
contract to be performed at or after the death of the insured; and no doubt the 
same purpose could be accomplished by an agreement between the insured and 
the insurer after the issuance of the policy where the insured has reserved the 
right to change the beneficiary and the agreement amounts to or is accompanied 
by such a change validly made. 

[4] If an assured can assign a policy for a consideration, certainly he can 
change the beneficiary, under a right reserved to him in the policy, in consideration 
of some benefit passing to him or some obligation assumed by the beneficiary. 
That consideration may take the form of an agreement by the beneficiary as to 
the way in which he will hold and disburse the proceeds of the policy. Such an 
agreement would not be testamentary in character though it provides for the 
distribution of the proceeds of the policy when received, after the death of the 
insured, because it would not apply to any property owned by the deceased but 
only to a fund arising out of a contract made by him, performance of which was 
postponed until his death. Such agreements have been, we believe, uniformly sus- 
tained, although the particular question we are considering seems not to have arisen 
except in the first case we cite. Johnston v. Scott, 76 Misc. 641, 137 N. Y. S. 
243: Hirsh v. Auer, 146 N. Y. 13, 40 N. E. 397; Kerr v. Crane, 212 Mass. 224, 
98 N. E. 783, 40 L. R. A. (N. S.) 692; Fidelity T. & Tr. Co. v. Graham, 262 
Pa. 273, 105 A. 295; Gurnett v. Mutual Life Ins. Co., 356 Ill. 612, 191 N. E. 250; 
Bose v. Meury, 112 N. J. Eq. 62, 163 A. 276; see Travelers’ Ins. Co. v. Mayo, 
103 Conn. 341, 349, 130 A. 379. That the agreement might never become effective 
because of some act of the insured, under the powers reserved to him by it or 
in the policy, would in no way invalidate it or prevent it becoming effective should 
the beneficiary designated actually receive the proceeds of the policy. See cases 
above cited. The trial court was correct in holding that the agreement between 
Sigal and the defendant was not testamentary in its character and in sustaining 
the demurrer upon that ground. 

There is no error. 

The other judges concurred. 


COOK v. VOLUNTEER STATE LIFE INS. CO. et al. No. 10353. 
Supreme Court of Georgia. Feb. 13, 1935. 
178 Southeastern Reporter 657. 
1. INSURANCE. 

Where local office deposited to life insurer’s credit check transmitted by insured 
in payment of note given for premium, check was paid by drawee bank and note 
was torwarded to insured, payment of premium was effected, and policy did not 
lapse, notwithstanding check was received after expiration of grace period on note. 

(For other cases, see Insurance, Dec. Dig. § 360[4].) 
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INSURANCE. 
Insurer cannot arbitrarily accept money and afterwards claim to hold it for 
different purpose than payment of premium. 

(For other cases, see Insurance, Dec. Dig. § 360[1].) 

Error from Superior Court, Burke County; A. L. Franklin, Judge. 

Suit by the Volunteer State Life Insurance Company and others against M. H. 
Cook, wherein defendant filed a cross-action. Judgment for plaintiffs, defendant's 
motion for a new trial was overruled, and defendant brings error. 

Reversed. 

Syllabus Opinion by the Court. 

The Volunteer State Life Insurance Company filed a petition praying that a 
policy of life insurance issued on the life of J. Murray Cook be canceled. The 
defendant, the beneficiary named in the policy, in her answer prayed for a judg- 
ment against the plaintiff for the amount of the policy. The first trial resulted in 
a verdict in favor of the cross-action of the defendant. On motion of the plaintiff, 
a new trial was granted, which resulted in a directed verdict in favor of the pray- 


ers of the plaintiff for a decree canceling the policy. The defendant excepted to 
the refusal of a new trial. 


The petition alleged that the policy lapsed on August 11, 1932, for nonpayment 
of premiums due thereon, and that upon false and fraudulent representations of the 
insured as to his physical condition the policy was reinstated. The answer of the 
defendant denied that the policy had ever lapsed, or that the statements made by the 
insured in his application for reinstatement were fraudulent as charged. 

Upon the trial it appeared that the policy in question was issued on July 26, 
1925, and was carried as a term policy until January 1, 1926, from which time its 
status was that of a twenty-pay life policy. The annual premiums due on January 1 
were paid during the years 1926 to 1930, inclusive. The policy contained the usual 
provision in life insurance policies that a grace period of thirty days was allowed 
in payment of premiums. During January, 1931, the insured borrowed $214 on the 
policy, and out of the proceeds of this loan paid the premium due then. When the 
January, 1932, premium became payable, the insured, Dr. Cook, wrote to the 
Augusta office of the company, stating he would like to give a note for the premium 
due. He was advised that, “The full loan value has been withdrawn on this policy; 
however we can make you an extension on the following proposal: Premium on 
policy is $73.40, the loan interest is $12.24, making a total of $86.24. If you will 
remit us promptly $15.24 together with the executed extension note, we will carry 
the policy to May 1st, 1932; and we will at that time, if you are unable to settle the 
note in full, grant a further extension of a part of it.” Dr. Cook executed the note 
and remitted the $15.24. When this note matured in May, the company agreed to 
accept the payment thereon of $15 and to extend the due date of the note to August 
1, 1932, which was done. The note provided a grace period of ten days. The 
insured mailed to the Augusta office of the company a check for $56.30, payable to 
the order of the company, which was received on August 16, 1932, and on that day 
deposited to the credit of the company in a bank in Augusta, by Mrs. Harden, the 
company’s cashier at Augusta. The indorsement on the check was “for deposit to 
credit of the Volunteer State Life Insurance Company of Chattanooga, Tennessee.” 
On August 20, 1932, Mrs. Harden wrote to the insured: “I have been holding your 
payment of $56.30 on extension note in suspense column, waiting for the | valance of 
$1.77 interest due. Will appreciate it if you will give the matter prompt attention, 
so we can close our books on same and torward the entry to the home office.” On 
August 22, 1932, the secretary-treasurer of the company wrote to Dr. Cook the 
following letter: “We wish to call your attention to the fact that your note given 
in connection with an extension of time for payment of premium under the above 
policy * * * and interest, amounting to $58.35, has been due and unpaid since August 
1, 1932. The policy lapsed on that date, since the reserve value was not sufficient 
to continue it under the automatic option. We urge that you apply for reinstate- 
ment at once; and if application is made now, the enclosed personal health certifi- 
cate may be used, your signature to which can be witnessed by any disinterested 
party. This form, properly executed, together with remittance in the amount of 
$58.35, should be returned immediately, so that if your application for reinstate- 
ment is approved your protection would be restored with the least possible delay. 


** * ” The insured filled out and signed the reinstatement blank and-sent it, with 
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the $1.77 interest, to the cashier at Augusta, who forwarded the application for 
reinstatement to the home office of the company. The company notified the insured, 
by letter of September 15, 1932, that his policy had been reinstated. In October 
following, the insured went to a hospital and was found to be afflicted with gall- 
stones, and was operated on therefor in November. After the operation, the insur- 
ance company, having learned thereof, mailed the insured a letter stating that the 
reinstatement of his policy had been withdrawn, due to the misrepresentation made 
by him in his application for reinstatement, and inclosing a check payable to the 
insured and his wife for the amount of the payment made by him on the due date 
in August, with interest thereon. The check was retained, but never cashed. The 
insured died on January 2, 1933. 

H. C. Hatcher and G. C. Anderson, both of Waynesboro, for plaintiff in error. 

Fullbright & Burney, of Waynesboro, for defendants in error. 

Russet, Chief Justice. 

[1] 1. The insurance company brought the petition, after the death of. the 
insured, to cancel the insurance contract on the ground that the policy had lapsed, 
and in order to prevent collection by the beneficiary, who had asked for a blank 
upon which to make proofs of loss. The insured had paid the note representing 
the premium on the policy to a date subsequent to his death. In payment of a 
note given by the insured for the premium just referred to, the insured trans- 
mitted to a duly authorized agent of the insurer a check which was paid by the 
bank upon which it was drawn, and the money was deposited to the credit of the 
insurance company in a depository selected by the insurer, and the note was for- 
warded to the insured. In the circumstances of this case, this was a payment of 
the premium, and the policy did not lapse. 

[2] 2. A jury would have been authorized to find in favor of the beneficiary, 
and, consequently, it was error to direct a verdict in favor of the petitioner. An 
insurer cannot arbitrarily accept money, and afterwards say he holds it for a dif- 
ferent purpose than payment of the premium. 

[3] 3. Moreover, if for no other reason, the court erred in directing the ver- 
dict, inasmuch as the suit was not one justifiable in equity. Enelow v. N. Y. Life 
Ins. ‘Co; 55-S. Cl SG 72. Be ( 

4. In view of the rulings stated above, a ruling on the question of the rein- 
statement of the policy is not at this time necessary. The court erred in over- 
ruling the motion for a new trial. 

Judgment reversed. All the Justices concur. 


HURST v. FEDERAL LIFE INS. CO. No. 24174. 
Court of Appeals of Georgia, Division No. 1. March 2, 1935. 


178 Southeastern Reporter 762. 
1. INSURANCE. 
Insured not incapacitated from performing substantially all of usual and 
customary duties of his occupation is not “totally disabled.” 
(For other cases, see Insurance, Dec. Dig. § 524.) 


Error from Superior Court, Fulton County; Virlyn B. Moore, Judge. 
Suit by E. S. Hurst against the Federal Life Insurance Company. Judgment 


for defendant, plaintiff’s motion for a new trial was overruled, and plaintiff brings 
error. 


Affirmed. 

Geo. P. Whitman and E. Harold Sheats, both of Atlanta, for plaintiff in error. 

Bryan, Middlebrooks & Carter ‘and Dillon, Calhoun & Dillon, all of Atlanta, 
for defendant in error. 

Syllabus Opinion by the Court. 

MacIntyre, Judge. 

[1] 1. After a painstaking examination of the evidence in this case, we are 
satisfied that the evidence fails to show that the plaintiff was incapacitated from 
performing substantially all of the usual and customary duties of his occupation, 
and, therefore, that he was not “totally disabled” within the meaning of the law. 
It may be observed that when this case was formerly before this court (43 Ga. 
App. 840, 846, 160 S. E. 533), the court, upon a state of facts substantially the 


same as is here presented, reached the conclusion that total disability was not 
shown. 
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[2] 2. While the charge of the judge was subject to one of the criticisms 
made, the verdict was demanded by the evidence as a matter of law, and any 
alleged errors that may have been committeed by the trial judge in his charge to 
the jury become immaterial, and the judgment overruling the motion for a new 
a will be affirmed. Futrelle v. Karsman et al., 41 Ga. App. 765 (1), 154 S. E. 

Judgment affirmed. 

Broyles, C. J., and Guerry, J., concur. 


LIFE & CASUALTY INS. CO. v. PALMER. No. 24166. 
Court of Appeals of Georgia, Division No. 1. Feb. 6, 1935. 
178 Southeastern Reporter 763. 
INSURANCE. 


Industrial life policy could not be considered as delivered, actually or con- 
structively, before policy, postdated by four days, was mailed to local agent, so 
as to authorize recovery thereon for previous death of insured, where policy 
provided that it should not take effect prior to date thereof nor unJess contract 
was delivered during lifetime of insured. 

(For other cases, see Insurance, Dec. Dig. § 136[2].) 

Error from City Court of Bainbridge; P. D. Rich, Judge. 

Suit by Essie Palmer against the Life & Casualty Insurance Company. Judg- 
ment for plaintiff, defendant’s motion for a new trial was overruled, and defendant 
brings error. 

Reversed. 

See, also, 48 Ga. App. 380, 172 S. E. 823. 

A. B. Conger, of Bainbridge, for plaintiff in error. 

John E. Drake and W. V. Custer & Son, all of Bainbridge, for defendant 
in error. 

Syllabus Opinion by the Court. 

MacIntyre, Judge. 

On October 3, plaintiff applied for a policy of industrial life insurance upon 
the life of her infant daughter, paying to the company’s agent five cents, a week’s 
premium, as a deposit. The application was made in Bainbridge, Ga., and con- 
tained this stipulation: “No obligation is incurred by said Company by reason 
of this deposit until a policy is issued upon said application, and unless at the 
date and dewery of said policy (italics ours) the life proposed is alive and in 
sound health.” The application was mailed to the general agency at Albany, 
Ga., on October 7th. On October 8th, the insured became ill, and on October 
10th died. It is uncontradicted that the application was received at! the home 
office of the insurer in Nashville, Tenn., on October 10th, and that on October 
13th the policy was mailed to the company’s agent in Bainbridge, Ga.; the said 
policy bearing date of October 17th. The policy contained this stipulation: “This 
policy shall not take effect prior to the date of same (italics ours) nor unless the 
first premium shall have been paid in cash, and the contract delivered and accepted 
(italics ours) during the lifetime and sound health of the insured.” Plaintiff 
contends that the agent accepted a week’s premium of her on October 10th. 
Upon the refusal of the insurer to pay, this suit was instituted. Verdict was 
returned in plaintiff’s favor. The case is in this court to review the judgment 
overruling the defendant’s motion for a new trial. Held, that it was expressly 
contracted that the policy of life insurance must have been delivered before the 
death of the insured, to wit, October 10th, and that, under the uncontradicted 
evidence, in no view of the case could delivery (either actual or constructive) 
of the policy have been made prior to the mailing of the policy to the agent, to 
wit, October 13th (three days after the death of the insured), and that a verdict 
in favor of plaintiff was unauthorized and must be set aside. 

Judgment reversed. 

Broyles, C. J., and Guerry, J., concur. 





Holmes v. Atlanta Life Ins. Co. 


HOLMES v. ATLANTA LIFE INS. CO. No. 23974. 
Court of Appeals of Georgia, Division No. 2. Feb. 22, 1935. 
178 Southeastern Reporter 766. 
1. INSURANCE. 


Insurer’s denial of liability and refusal to pay constitutes waiver of proofs of 
death, where made within time allowed by life policy for furnishing proofs of 
death. 

(For other cases, see Insurance, Dec. Dig. § 559[2].) 

2. INSURANCE. 

Where life policy stipulated no time within which proofs of death must be 
furnished, proofs could be made within reasonable time. 

(For other cases, see Insurance, Dec. Dig. § 539[1].) 

3. INSURANCE. 

Whether failure to furnish proofs of death within two weeks of insured’s 
death precluded recovery on life policy which allowed reasonable time for furnish- 
ing proofs of death held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[14].) 

4. INSURANCE. ; 

Surrender of life policy and premium receipt book held not condition precedent 
to recovery on policy, although policy provided for payment on proof of insured’s 
death and surrender of policy and receipt book, where insurer had denied liability 
and refused payment on ground that policy was void. 

(For other cases, see Insurance, Dec. Dig. § 612[1].) 

5. INSURANCE. 

Petition on life policy claiming waiver of proofs of death by refusal of 
payment by insurer’s “authorized agent,’ who was named person in charge of 
insurer’s local office, and who solicited insurance, received applications, collected 
and transmitted premiums for insurer, and was its principal local agent, held not 
generally demurrable as not showing that insurer through proper officer or agent 
thereof waived furnishing of proofs of death. 

(For other cases, see Insurance, Dec. Dig. § 634[2].) 

6. INSURANCE. 

Life policy provision that no agent has power to waive any forfeiture or to 
bind insurer by any promise or to receive any representations or information is 
no limitation on any actual power or authority which agent may acquire after 
issuance of policy. 

(For other cases, see Insurance, Dec. Dig. § 376[2].) 

7. INSURANCE. 

Allegation, in petition on life policy which provided that no agent had power 
to waive any forfeiture, that insurer’s refusal of payment was made by authorized 
agent constituted allegation of fact that agent had authority to refuse payment 
at time he made refusal. 

(For other cases, see Insurance, Dec. Dig. § 638.) 

8. INSURANCE. ; ‘ L 

Petition on life policy excepting deaths from various specified causes held not 
demurable for failure to allege cause of insured’s death or that death was not 
within exceptions. 

(For other cases, see Insurance, Dec. Dig. § 635.) 

Error from City Court of Brunswick; E. C. Butts, Judge. 

Petition by Easaw Holmes against the Atlanta Life Insurance Company. To 
review a judgment sustaining a demurrer to the petition, plaintiff brings error. 

Reversed. 

J. T. Colson, of Brunswick, for plaintiff in error. 

W. C. Little, of Brunswick, for defendant in error. 

Syllabus Opinion by the Court. 

STEPHENS, Judge. ee art 

[1-3] 1. A denial by an insurance company of liability under a life insurance 
policy, and a refusal of the company to pay, made within the time required by 















192 The Insurance Law Journal, Vol. 85 [Aug., 1935 


the policy for the furnishing of proofs of death, amounts to a waiver by the com- 
pany of proofs of death. When no time is required by the policy for the furnish- 
ing of proofs of death, the proofs may be made within a reasonable time. The 
failure to furnish proofs of death within two weeks after the death of the 
insured is not as a matter of law a failure to furnish such proofs within a rea- 
sonable time; and a denial by the insurance company, two weeks after the death 
of the insured, of liability under the policy, and a refusal by the company to pay 
the claim may, in the opinion of a jury, be a denial of liability and refusal to 
pay made prior to the expiration of the time which is a reasonable time within 
which proofs of death may be furnished. Harp v. Fireman’s Fund Ins. Co., 130 
Ga. 726, 61 S. E. 704, 14 Ann. Cas. 299; National Life Ins. Co. v. Jackson, 18 Ga. 
App. 494, 89 S. E. 633. 

[4] 2. Where the policy promises that upon receipt of proofs of death of the 
insured, made in the manner required in the policy and “upon the surrender of 
this policy and premium receipt book,” the amount of insurance stipulated in the 
policy will be paid, it is not a condition precedent to the right of the beneficiary 
to recover under the policy, where the insurer has denied liability and refused to 
pay the claim, upon the ground that the policy was null and void, that the policy 
and the premium receipt book shall be surrendered. 

, [5] 3. An allegation in the petition, in a suit by the beneficiary against the 
insurance company, to recover on the policy for the death of the insured, that the 
defendant’s refusal to pay was made by its “authorized agent,” who was a named 
person in charge of the office of the defendant in the county in which the suit 
was filed and who solicited and solicits insurance “by said defendant, and who 
received applications for insurance for the defendant and received, collected and 
transmitted insurance premiums for the defendant, and who at all times was the 
chief head and principal agent of the defendant in the county,” is an allegation 
sufficient to withstand a general demurrer upon the ground that it does not appear 
from the petition that the defendant “through the proper officer or agent thereof” 


waived the furnishing of the proofs of death, The alleged authority of the agent 
is a matter of proof upon the trial. 


[6, 7] 4. A provision in the policy that no agent of the company has power in 
its behalf to waive any forfeiture or to bind the company by any promises or to 
receive aly representations or information is no limitation upon any actual power 
or authority which an agent of the company may subsequently to the issuance of 
the policy acquire. Western Assurance Co. v. Williams, 94 Ga. 128, 21 S. E. 370. 
The allegation in the petition that the refusal by the company to pay the plaintiff’s 
claim, which was necessarily after the issuance of the policy was made by an 
authorized agent of the company, is an allegation of fact that the alleged agent 
at the time had such authority. 


[8] 5. Where a life insurance policy provides generally for the payment of a 
designated sum upon receipt of proofs of death of the insured in the manner 
required in the policy, but provides that no benefits shall be payable when death 
is the result of immorality or diseases contracted prior to the issuance of the 
policy, or in resisting the legal execution of law or legal authority by the insured, 
or when death is the result of suicide, and where the company has waived the 
requirements for the furnishing of proofs of death and therefore any notice of the 
cause of death, an allegation in the petition afterwards brought by the beneficiary 
against the insurer to recover for the death of the insured, that the insured died 
upon a named date and while the policy was in force, in the absence of an allega- 
tion in the petition as to the cause of death or that death was not caused in 
some manner not covered by the policy, is a sufficient allegation of death within 
the terms of the policy. The petition is not subject to demurrer upon the ground 
that it does not contain allegations as to the cause of the death, and in that it does 
= allegations that the death was not due to some cause not covered by the 
policy. 


6. The petition set out a cause of action and was good as against the demurrer 
interposed. The court erred in sustaining the demurrer. 
Judgment reversed. 


Jenkins, P. J., and Sutton, J., concur. 
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EQUITABLE LIFE ASSUR. SOC. OF THE UNITED STATES v. KAZEE. 
Court of Appeals of Kentucky. Dec. 4, 1934. 
Rehearing Denied March 19, 1935. 

79 Southwestern Reporter (2d) 208. 

1. INSURANCE. 

In action for total and permanent disability benefits under group policy, evi- 
dence that insured employee had nervous spells, loss of sight of one eye, double 
vision in the other, recurring hemorrhages of lungs, and that he was under con- 
stant care of doctors, sustained verdict for plaintiff. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

Appeal from Circuit Court, Boyd County. 

_Action by David Kazee against the Equitable Life Assurance Society of the 
United States. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Wm. Marshall Bullitt, Eugene B. Cochran, and Bruce & Bullitt, all of Louis- 
ville, for appellant. 

John T. Diederich, of Ashland, for appellee. 

RICHARDSON, Justice. 

David Kazee began work as an employee of the American Rolling Mill Com- 
pany, Ashland, Ky., in September, 1924. The company carried for its employees 
a group policy of insurance with the Equitable Life Assurance Society of the 
United States. It embraced two plans: a noncontributory, which was free of cost 
to the employees, and a contributory, under which they paid a part of the pre- 
miums to the American Rolling Mill Company. Kazee was insured October 10, 
1931, for $1,080 under the noncontributory, and $1,300 under the contributory plan. 

The policy provided for the payment of benefits to Kazee in the event he 
became “wholly and presumably permanently prevented thereby for life from pur- 
suing any and all gainful occupation”; the payment to begin six months after the 
receipt of proofs of disability. 

Asserting that while in the service of the rolling mill company he “became 
afilicted with the loss of the sight of his right eye, heart disease and general 
physical deterioration,” which rendered him “wholly, totally and permanently dis- 
abled,” on or about the Ist day of February, 1932, he furnished proofs of his 
disability to the Equitable, and demanded payment of the benefits of the policy in 
accordance with the terms thereof. His claim, with proofs of disability, was sent 
to the Equitable July 8, 1932, and received by it July 11th. The Equitable, by 
letter to Kazee, requested postponement of a consideration on his disability claim 
for a period of six months. 

This action to recover thereon was filed August 10, 1932. By proper pleadings, 
an issue was joined as to his right to recover as per the provisions of the group 
policy. On a trial before a jury, a verdict was returned in his favor of $2,333, 
with interest from July 30, 1932. A judgment was entered thereon April 13, 1933. 


For reversal the Equitable argues: “There was no evidence that Kazee became 
totally and permanently disabled while he was employed. A peremptory instruction 
for the Equitable should have been given. The lower court’s remarks upon the 
tendering of the amended answer were improper and prejudicial. The lower court 
abused its discretion in refusing to file the amendment to the Equitable’s answer 
tendered during the trial, and it erred in excluding evidence in support of the 
allegations in that amendment. The lower court erred in admitting evidence that 
the American Rolling Mill Company had a rule that it would not employ any one 
with defective vision and the evidence of Dr. Richardson, based upon hearsay, that 
Kazee had syphilis. Interest on the recovery should not have been allowed from 
July 20th, 1932. The verdict is palpably and flagrantly against the weight of the 
evidence.” 

Kazee claims that he became ill in 1930. It is described by him in this lan- 
guage: “I went out on the porch one evening and sat down, about dark, and I 
had a spell come over me like I was smothering, and it started down here in the 
lower part of my chest and got up in my throat, and I started walking through 
the house when that started, and I came back to the porch when it got up in 
my throat and I told my mother to get the doctor; that I was dying, and they 
sent for Dr. Hall at South Ashland.” “I went right on and had them spells, one 
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right after another, smothering and nervous conditions, and I have even worked 
when I felt that way—them nervous conditions—and just thinking any time I 
would suffocate or die or smother to death, and I had them spells right along all 
the time.” “I have double vision in that eye. I can look at anybody in front and 
look at their face and I see two faces—one with this eye (indicating) and the 
other one down to the left with the other eye.” 

At the commencement of his illness, his duties were those of an operator of 
an electric crane. The last work he performed was in January, 1932. He claims 
that he has been “under the constant case of doctors” from some time in 1930. 
Before he ceased to work, in addition to the ailments described in his quoted 
testimony, he had recurring hemorrhage of the lungs, His testimony is corrobo- 
rated by colaborers and a number of physicians. 

The testimony of the Equitable, in part, contradicts that in his favor. 

‘{1] A careful and earnest review of the whole of the testimony leaves no 
room for doubt of its sufficiency, not only to authorize the submission of the 
case, but to sustain the verdict of the jury. 

[2] Evidence was admitted to show that the rolling mill company had a rule 
it would not employ anyone with a defective vision, and Dr. Richardson was per- 
mitted to express the opinion that Kazee was afflicted with a venereal disease. 
This testimony was admitted over the objection of the Equitable. It is now com- 
plaining of its admission. The evidence so abundantly establishes that Kazee was 
suffering from a defective vision—having practically lost one eye and the other 
affected by “double vision’—it is scarcely conceivable that, however incompetent 
the evidence showing the rule of the rolling mill company in relation to defectvie 
vision, it did, or could, in any way influence the jury in the consideration of its 
verdict. 

[3-5] The objection to the testimony of Dr. Richardson is not authorized by 
the record. True it is, in detailing his information of the disease with which 
Kazee was afflicted, his statement was apparently based upon his observation of 
X-ray pictures and the report concerning the same, made by others. Such was 
clearly hearsay and incompetent. Independent of the hearsay ‘as it is disclosed by 
his testimony, he stated that it was his opinion Kazee was so diseased, and his 
opinion was based on “the loss of his (Kazee’s) eye; the destruction of the eye 
led him to believe there was some venereal trouble there.” In expressing his 
opinion, he based it, in part, upon a Wasserman test that had been made by 
another. The court properly directed the jury to disregard this portion of his 
answer. After so admonishing the jury, the court properly overruled the Equi- 
table’s motion to strike the whole of his testimony. 

[8] The Equitable is correct in its contention the judgment should not have 
allowed interest from July 20, 1932. A rider attached to the group policy recites: 
“In case of disability claims submitted by employees to whom certificates have 
been issued prior to August 1928, if due proof be submitted in accordance with 
said provision of an insured employee’s total and permanent disability, the Society 
will pay six months after receipt of such proof,” etc. The stipulation of the 
parties shows that Kazee’s proofs of claim were received by the Equitable on 
July 11, 1932. Considering the quoted provision of the rider in connection with the 
stipulated fact, the disability benefits under the policy were not due and payable 
until January 11, 1933, or six months after the date of the company’s receipt of 
the proofs of his claim. Interest on the judgment for this six months is $66.99. 
The judgment, in so far as it permits the collection of interest from July 20, 
1932, is manifestly a clerical misprision within this term as it is defined by section 
517, Civil Code of Practice, which may be corrected as provided by section 519 
thereof. See Troxwell v. Fugate, 3 Ky. (Hardin) 2; Big Sandy Ry. Co. v. Rice’s 
Adm’r, 147 Ky. 645, 143 S. W. 1199; Johnson v. Bank of Ky., 2 Duv. 521; Keyser 
v. Hopkins, 237 Ky. 105, 34 S.W.(2d) 968; Stratton & Terstegge Co. v. Begley, 
249 Ky. 632, 61 S.W.(2d) 287. 

In the disposition of this case we have confined our views of the Equitable’s 
right to reversal to the grounds stated in its brief; no other has been considered. 

Wherefore the judgment is affirmed. 





Sun Life Assurance Co. v. Wiley 


SUN LIFE ASSUR. CO. OF CANADA v. WILEY. 
Court of Appeals of Kentucky. Jan. 15, 1935. 
As Extended on Denial of Rehearing March 19, 1935. 
79 Southwestern Reporter (2d) 37. 
1. INSURANCE. 


Where application for reinstatement of life insurance was based on belief by 
insured that reinstatement was necessary because of lapse, though premium due 
had been paid, insured was not estopped from showing that no lapse had occurred. 

(For other cases, see Insurance, Dee. Dig. § 364.) 

2. INSURANCE. 

In action for disability benefits under life policy, conflicting testimony as to 
time of payment of premium and alleged execution and delivery of insured’s 
application for reinstatement of policy held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[3].) 

3. INSURANCE. 

Though life policy provided that no payment to any person except in exchange 
for insurer’s official receipt would be recognized, insurer by its agent who was in 
actual control and management of policy involved could waive such provision, even 
though receipt for disputed premium had not later been signed by proper official 
of insurer and delivered to insured (Ky. St. § 633). 

(For other cases, see Insurance, Dec. Dig. § 376[1].) 

4. INSURANCE. 

Insured who furnished proofs of disability within grace period after premium 
was due held entitled to recover benefits as against insurer’s denial of liability 
because of failure to furnish proofs before default in payment of premium since 
policy was in full force during grace period and there was no default until after 
expiration of such period. 

(For other cases, see Insurance, Dec. Dig. § 357.) 

5. INSURANCE. 

In construing policy, that view should be adopted, if possible, which will sus- 
tain, rather than forfeit, the contract. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

Appeal from Circuit Court, Franklin County. 

Action by John C. Wiley against the Sun Life Assurance Company of Canada. 
Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Wm. Marshall Bullitt, Eugene B. Cochran, and Bruce & Bullitt, all of Louis- 
ville, for appellant. 

Wiley C. Marshall and Allen Prewitt, both of Frankfort, for appellee. 

RICHARDSON, Justice. 

The Sun Life Assurance Company of Canada issued to John C. Wiley, a resi- 
dent of Franklin county, Ky., two policies of life insurance. Each provides for a 
waiver of premiums and a monthly income of 1 per cent. of the face amount upon 
his becoming totally and permanently disabled. One policy is for $10,000 and the 
other for $5,000. Asserting he was totally and permanently disabled within the 
meaning of these terms as they are used in the policy, in an action on the policies 
in the Franklin circuit court he recovered a judgment January 18, 1933, for $1,300. 
In its brief the Sun Life presents no criticism of the judgment on the $5,000 policy. 
It confines its grounds of reversal to so much of the judgment as amounts to 1 
per cent. of the face of the $10,000 policy. Therefore we shall confine our con- 
sideration of the case to so much of the judgment as amounts to 1 per cent. of 
this policy. 

A summary of the grounds of reversal is, the policy lapsed for the assured’s 
failure to pay the premium due October 11, 1931, and the policy was not thereafter 
reinstated during his “good health”; Wiley did not furnish proof before the pay- 
ment due April 11, 1932; the policy lapsed on April 11, 1932; the trial court 
erroneously defined the term “total disability.” 

A correct disposition of the first two grounds requires a review of the facts. 


George H. Poe was the agent of the Sun Life in charge of its business in 
Franklin county. He witnessed and accepted Wiley’s application for the $10,000 
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policy, received the premiums on it, and transmitted the same to the Sun Life. 
The policy provides: “All premiums are payable in advance at the head office of 
the company or to an agent thereof, upon delivery of a receipt signed by either the 
president or Secretary of the Company and countersigned by the said Agent.” “No 
person, except the President, Vice President, Actuary or Secretary has power to 
alter this contract in any way. No payment made to any person, except in exchange 
for the company’s official receipt will be recognized.” 

The agreed premium was $248.28, payable on the llth day of January, 1931, 
and a like amount half yearly thereafter on the 11th days of July and January in 
every year during the continuance of the policy. Later, in July, 1931, the premium 
was by agreement of the parties payable quarterly, or $125.50 on the 11th days of 
January, April, July, and October. There is no dispute respecting the payment of 
the premiums prior to October 11, 1931. Wiley deposed that he paid Poe $125.50 
on November 9th or 10th, the premium due October 11, 1931. The policy contains 
a grace clause of one month. The October premium, if paid as asserted by Wiley 
on November 9th or 10th, was within this grace period, and consequently the pol- 
icy did not lapse until 30 days after October 11, 1931. At the time he paid this 
premium, he claims, Virgil Burnett and Francis Wiley were present. They cor- 
roborate him by the statement they were present and witnessed the payment of 
the premium by him to Poe and heard Poe assure him “his insurance would be 
all right until after the first of the year 1932,” and that he would see that “the 
company” sent him a certificate to show that he had paid “the premium.” Poe 
denies the October premium was paid to him in November, and asserts it was not 


paid until December 24, 1931, at which time he claims “Wiley made a request for 
reinstatement.” 


Poe is corroborated by the signed request for the reinstatement of the policy 
bearing date December 24, 1931, and by a duplicate of a deposit slip, dated Decem- 
ber 26th, showing he deposited Wiley’s premium in the Capital Trust Company, 
Frankfort, Ky., on that date. Acting on Wiley’s written request for reinstatement 
of the policy, the company reinstated it January 12, 1932. Between the date of 
the request for reinstatement and the act of the company in reinstating it Wiley 
sustained an injury producing total disability, and consequently was not in “good 
health” at the time of the reinstatement on January 12, 1932. Wiley failed to pay 
the premium due April 11, 1932, and the Sun Life insists the policy lapsed on that 
date. He furnished te the Sun Life proof of disability on April 30, 1932, or within 
the days’ grace allowed by a clause of the policy. On these facts and the pro- 
visions of the policy, the Sun Life contends the policy lapsed on October 11, 1931, 
and was not thereafter reinstated while Wiley was in “good health”; also it lapsed 
on April 11, 1932, and, since he did not furnish proof “before default in the pay- 
ment of the premium,” its liability for the benefits of the policy never accrued. 


It should be admitted that the conflicting evidence as to the payment on 
November 9th or 10th of the premium due October 11, 1931, made an issue for the 
jury, and it was its province to accept on this issue the testimony in behalf of 
Wiley or that in favor of the Sun Life. To avert the consequences of the evidence 
in favor of Wiley as to this issue, the Sun Life relies upon the provision of the 
policy that “no payment made to any person, except in exchange for the company’s 
official receipt, will be recognized.” It is argued this language of the policy forbids 
the recognizing the payment on November 9th or 10th of the October premium as 
testified to by Wiley. In support thereof, there is cited to us New York Life Ins. 
Co. v. Duff’s Adm’r, 207 Ky. 800, 270 S. W. 51; Commonwealth Life Ins. Co. v. 
Vanhoose, 208 Ky. 741, 271 S. W. 1062; Prudential Ins. Co. v. Hodge’s Adm’x, 232 
Ky. 44, 22 S.W.(2d) 435; Metropolitan Life Ins. Co. v. Taylor’s Adm’r, 219 Ky. 
549, 203 S. W. 1061; Western & Southern Life Ins. Co. v. Carroll’s Adm’r, 243 
Ky. 48, 47 S.W.(2d) 940. 

The facts in those cases are distinguishable from those in the present one. 
The receipt for the October premium was in January, 1932, duly executed and 
delivered by the Sun Life to Wiley. The conflict in the evidence of the parties only 
concerns the date of payment of the October premium. 


Explanatory of his signing the request for the reinstatement of the policy, 
Wiley, asserting that he had paid the October premium on the 9th or 10th of 
November, states that the request was not read to him and that he had been 
accustomed to signing such papers pertaining to the insurance as Poe requested, and 
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at the time he signed the request Poe explained that the purpose of having it signed 
was, “The rule required that it be done every year for the insurance.” Poe’s 
explanation of his signing it is that the October premium was paid on the 24th day 
of December; the policy had lapsed, and it was necessary for Wiley to sign the 
request for the reinstatement to continue the policies, and this was the reason of 
his producing it to Wiley and causing him to sign it. 

[1] The jury were justified in believing that Wiley was willing to comply with 
the request of Poe to sign the reinstatement to keep the insurance in force, and 
that in doing so he complied with Poe’s direction in ignorance and in the belief 
that a reinstatement was necessary, though he had paid the October premium on 
the 9th or 10th of November. Under the circumstances, the mere fact that he 
signed the application for a reinstatement is not such a recognition of the lapse as 
to estop him from showing as a matter of fact that no lapse had occurred. George 
Washington Life Ins. Co. v. Norcross, 178 Ky. 383, 198 S. W. 1156. 

[2] It was the province of the jury to accept or reject the explanation of 
either Wiley or Poe respecting the execution and delivery of the request for the 
reinstatement of the policy as well as their respective statements of the date of 
the payment of the October premium. We are not authorized to substitute our 
judgment as to these questions for the verdict of the jury nor to disturb its find- 
ing thereon. 

[3] It may be added that, although the policy provided “no payment made to 
any person, except in exchange for the company’s official receipt will be recognized,” 
the company by and through its agent, Poe, who was in the actual control and man- 
agement of the policy involved, was authorized to waive this provision of the pol- 
icy, even though the receipt for the October premium had not later been signed 
hy the proper official of the Sun Life and delivered to Wiley. Section 633, Ken- 
tucky Statutes: General Accident, Fire & Life Corp. v. Lee, 165 Ky. 710, 178 S. 
W. 1025; North American Acc. Ins. Co. v. Plummer (Md.) 176 A. 466. It is a 
traditional rule that: “The power to modify or rescind a pre-existing agreement is 
coextensive with the power to initiate it; either is an incident of contractual 
capacity. John King Co. v. L. & N. R. Co., 131 Ky. 46, 114 S. W. 308; Homire v. 
Stratton & Terstegge Co., 157 Ky. 822, 164 S. W. 67; Murray v. Boyd, 165 Ky. 
625, 177 S. W. 468; Wallace v. Cook, 190 Ky. 262, 227 S. W. 279: Covington & An- 
derson v. Melvin, 197 Ky. 573, 247 S. W. 714; Groce v. P. B. Yates M. Co. (Tex. 
Com. App.) 288 S. W. 161. This rule prevails, though the contract recites that no 
modification shall be made except in writing. Home Ins. Co. v. Gaddis, 3 Ky. 
Law Rep. ‘159; Continental Ins. Co. of City of N. Y. v. Simpson, 220 Ky. 167, 294 
S. W. 1048.” Vinaird v. Bodkins’ Adm’x, 254 Ky. 841, 72 S.W.(2d) 707, 711. 

[4] The argument of the Sun Life that the policy lapsed on April llth “and 
since Wiley did not furnish proof ‘before default in the payment of the premium,’ 
liability for the benefits” never accrued, overlooks the clause of the policy allow- 
ing Wiley “a grace of one month (not less than 30 days) after the payment of all 
premiums atter the first, without any charge, during which time the policy will 
continue in force.’ See Metropolitan Life Ins. Co. v. Carroll, Adm’r, 209 Ky. 
522, 273 S. W. 54; Fidelity Mutual Life Ins. Co. v. Gardner’s Adm’r, 233 Ky. 88, 
25 S.W.(2d) 69; AXtna Life Ins. Co. v. Palmer, 159 Ga. 371, 125 S. E. 829; 
Etna Life Ins. Co. v. Wimberly, 102 Tex. 46, 112 S. W. 1038, 23 L. R. A. (N. S.) 
739, 132 Am. St. Rep. 852; McMaster v. N. Y. Life Ins. Co., 183 U. S. 25, 26, 22 
S. Ct. 10, 46 L. Ed. 64; Gotleib v. Mutual Life Ins. Co., 225 Pa. 102, 73 A. 1057, 
133 Am. St. Rep. 856; Cilek v. N. Y. Life Ins. Co., 97 Neb. 56, 149 N. W. 49, 
1071; Landrigan v. Mo. State Life Ins. Co., 211 Mo. App. 89, 245 S. W. 382; 6 
Supp. Cooley’s Briefs on Insurance, 799; Life Ins. Co. of Va. v. Williams, 48 Ga. 
\pp. 10, 172 S. E. 101; Minnesota Mut. Life Ins. Co. v. Marshall (C. C. A.) 29 
F.(2d) 977, 978. 

[5] The rule in respect to forfeiture that, if a policy of insurance is so framed 
as to be fairly open to such a construction, that view should be adopted, if possible, 
which will sustain, rather than forfeit, the contract, is applicable in the present 
case. Tested by this rule, Wiley’s policy could not be forfeited during the month 
of grace secured by the contract of insurance, for the premium was not, within the 
meaning of the policy, in default on the 30th day of April, the day on which the 
Sun Life received the proof of disability. 

Perceiving no error prejudicial to the substantial rights of the Sun Life, the 
judgment is affirmed. 
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CASTEEL v. KENTUCKY HOME LIFE INS. CO. 
Court of Appeals of Kentucky. Jan. 29, 1935. 
As Modified on Denial of Rehearing March 22, 1935. 
79 Southwestern Reporter (2d) 941. 
1. INSURANCE. 


Decree of dissolution of insurance company, such as decree pursuant to 
statute or adjudication of insolvency coupled with appointment of receiver, gen- 
erally cancels or terminates outstanding policies by operation of law (Ky. St. § 
753): 

(For other cases, see Insurance, Dec. Dig. § 43.) 

2. INSURANCE. 


Where insurance company becomes insolvent, holder of unmatured policy is 
creditor entitled to share with other creditors in company’s assets to amount of 
value of policy at date of dissolution of company (Ky. St. § 753). 

(For other cases, see Insurance, Dec. Dig. § 43.) 

3. INSURANCE. 


Where assets of insolvent insurance company are sold to company which 
undertakes to assume insolvent company’s obligations, rights of policyholders in 
insolvent company are determinable by contract between buying company, represen- 
tative of insolvent company, and policyholders. 

(For other cases, see Insurance, Dec. Dig. § 684.) 

4. INSURANCE. 

Where policyholder in insolvent life insurance company accepted contract 
whereby defendant company took over assets and assumed obligations of insolvent 
company, placing lien against each policy reinsured equal to 60 per cent. of net 
equity, reduction thereby of cash value of policy to sum sufficient only to extend 
policy, premium on which was unpaid, to date antedating insured’s death, pre- 
cluded beneficiary’s recovery, since policy had lapsed. 

(For other cases, see Insurance, Dec. Dig. § 684.) 

5. INSURANCE. 

Where policyholder in insolvent life insurance company did not accept con- 
tract whereby defendant company took over assets and assumed obligations of 
insolvent company, defendant, not having assumed or undertaken to carry policy, 
owed policyholder only an accounting for such reserve as came into its hands by 
reason of having purchased assets of insolvent company. 

(For other cases, see Insurance, Dec. Dig. § 684.) 

6. INSURANCE. 

Purchase of assets of insolvent insurance company did not make purchaser, 
trustee for all policyholders of insolvent company, liable on all insolvent com- 
pany’s contracts as though it had remained solvent and continued in operation, 
where purchaser had capital and surplus of only $1,000,000 and insolvent company 
was insolvent to extent of $7,000,000, so that assumption of insolvent company’s 
liabilities would have rendered purchaser insolvent. 

(For other cases, see Insurance, Dec. Dig. § 684.) 

7. INSURANCE. / 

Where policyholder in insolvent company died without having had accounting 
from company which took over assets of insolvent company, policyholder’s claim 
for amount of reserve or cash value of policy became asset of his estate, suit on 
which was maintainable by representative of estate, and not by beneficiary. 

(For other cases, see Insurance, Dec. Dig. § 684.) 

Appeal from Circuit Court, Wayne County. 

Petition by Lula Casteel against the Kentucky Home Life Insurance Company. 
From a judgment dismissing her petition, plaintiff appeals. 

Affirmed. 

E. Bertram, of Monticello, for appellant. 


Duncan & Duncan, of Monticello, and Ben S. Washer and L. H. Hilton, both 
of Louisville, for appellee. 


Rat LiFF, Justice. . 
On February 7, 1930, the Inter-Southern Life Insurance Company of Louis- 
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ville, Ky., for a paid premium of $352.55 and a like sum to be paid each year 
thereafter during the life of the insured, issued to Abraham Casteel an insurance 
policy on the ordinary life plan for the principal sum of $5,000. The wife of the 
insured, appellant herein, was named beneficiary of the policy. The insured paid 
the annual premium thereafter due February 7, 1931 and 1932, respectively, but 
failed to pay the premium February 7, 1933. 

In April, 1932, the Inter-Southern became insolvent and was placed in the 
hands of a receiver. In August, 1932, an agreement was reached between the 
receiver, the State Insurance Commissioner, and the Kentucky Home Life Insur- 
auce Company of Louisville, whereby the Kentucky Home Life took over the 
business of the Inter-Southern and the latter ceased to do business, and the 
Kentucky Home Life assumed the policies, contracts, assets and liabilities, etc., 
of the Inter-Southern as provided in the contract with the State Insurance Com- 
missioner and receivers for the Inter-Southern. This contract was approved by the 
Franklin circuit court. The insured died January 9, 1934, and soon thereafter the 
appellant brought this suit in the Wayne circuit court against the Kentucky Home 
Life to recover of it the face value of the policy. In her original petition she 
alleged that the Kentucky Home Life succeeded to the assets and liabilities of 
the Inter-Southern and had reinsured all of the policyholders of the Inter- 
Southern and assumed all its risks, and, therefore, was liable to her as beneficiary 
of the policy issued to her deceased husband and that the policy was in full force 
and effect at the time of his death. Thereafter she filed her amended petition 
alleging that she had been duly appointed and qualified as administratrix of the- 
estate of her deceased husband, the insured, and asked that she be permitted to 
sue in both capacities—in her individual right as beneficiary of the policy, and also 
as administratrix of the estate of the decedent. The defendant below entered 
motion for the court to require her to elect as to whether she would prosecute 
her action in her individual right as beneficiary of the policy, or as administratrix 
of the estate of her decedent. Upon her failure to elect, the court made the elec- 
tion for her and struck from the pleadings her amended petition in so far as she 
sought to recover as the beneficiary of the policy. Thereafter appellant filed her 
second amended petition withdrawing her first amended petition in so far as she 
sought to recover as administratrix, and alleged therein that the net reserve value 
of the policy sued on was $363 at the time defendant took over the business and 
assets of the Inter-Southern, and that the defendant had received and then had 
said reserve due on the policy. She further alleged that the provisions of the con- 
tract entered into by the defendant Kentucky Home Life and the receiver of the 
Inter-Southern was not a contract of reinsurance as between her decedent and the 
defendant, but was a contract of assumed risk, and prayed as in her original 
petition. In her original petition she prayed to recover the sum of $5,000 (face of 
the policy) with interest from January 9, 1934 (date of the death of insured), etc. 

A special demurrer had theretofore been filed and sustained to her original 
petition and petition as amended, and the special demurrer was extended to the 
second amended petition which the court also sustained, and she declined to plead 
further and her petition was dismissed. From that judgment she brings this appeal. 

The various defenses pleaded by the Kentucky Home Life were that the 
adjudication of insolvency of the Inter-Southern, ipso facto, canceled the policy 
and precluded any claims of the insured for subsequent occurring losses under the 
policy; and further that if appellant had any cause of action she should prosecute 
it as administratrix of the estate of her decedent, and not in her individual capa- 
city as the beneficiary of the policy; and that the policy sued on had lapsed for 
nonpayment of premiums at the time of the contract between the Kentucky Home 
Life and the receivers for the Inter-Southern and State Insurance Commissioner, 
which was approved by the court, and at which time the insured was entitled to 
only the reserve provided in the policy; and, under the terms of its contract, the 
Kentucky Home Life assumed the policies and contracts of the Inter-Southern 
subject to the status of the insured with the Inter-Southern and subject to such 
defenses as would have been available to the Inter-Southern. 

{1, 2] The generally recognized rule is that a decree of dissolution of an 
insurance company, as a decree pursuant to Kentucky Statutes, § 753, or an adjudi- 
cation of insolvency coupled with the appointment of a receiver, cancels or ter- 
minates outstanding insurance policies by operation of law. Moren v. Ohio Valley 
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Fire & Marine Ins. Company’s Receiver, 224 Ky. 643, 6 S.W.(2d) 1091; Couch’s 
Enc. of Insurance Law, vol. 6, § 1431, p. 5070. In New Farmers’ & Traders’ Bank 
v. Crowe, 82 S. W. 287, 288, 26 Ky. Law Rep. 500, the rule is thus stated: 
“Where an insurance company has become insolvent, the rule is that the holder of 
an unmatured policy is a creditor, and is entitled to share with the other creditors 
in the assets, the amount of his claim being the value of the policy at the date of 
the dissolution of the company; and where he is indebted to the company a set-off 
will be allowed him to the extent of his claim.” In the case of Jas. W. Lovell v. 
St. Louis Mutual Life Ins. Co., 111 U. S. 264, 4 S. Ct. 390, 28 L. Ed. 423, among 
other points discussed and decided which are pertinent to the case at bar, it is 
held that the amount of the insured’s recovery is limited to the reserve in the 
policy less any indebtedness thereon, and that the insolvency of the original insurer, 
ipso facto, terminates all contracts of insurance issued by it. To the same effect, 
see Fuller v. Wright, Insurance Commissioner, 147 Ga. 70, 92 S. E. 873, L. R. A. 
1917E, 1139; Couch Enc. of Insurance Law, vol. 8, § 2043; Carr v. Hamilton, 129 
U. S. 252, 9 S. Ct. 295, 32 L. Ed. 669; Cooley’s Briefs on Insurance, vol. 5, p. 
4624; 32 C. J. pp. 1039, 1040; 14 R. C. L. § 20, p. 853. 

[3] But if the assets of an insolvent company are sold to another which 
undertakes to assume the contracts and obligations of the insolvent company (as 
was done in the present case), the rights of the policyholders in the insolvent 
company must be determined by the contract between the buying company, the 
receiver or other authorized representative of the insolvent company, and the 
policyholders. 

The Kentucky Home Life mailed to each policyholder in the Inter-Southern, 
including Abraham Casteel, the insured, copies of its contract, wherein it was in 
part provided: 

“2. The company agrees, for the considerations hereinafter set forth, and sub- 
ject to the exceptions, modifications and limitations herein stated, to, and does 
hereby, reinsure all the outstanding policies of insurance and annuity contracts 
and supplementary contracts and pension fund contracts issued and/or assumed by 
the Inter-Southern which are in force, in accordance with the terms of said 
policies and contracts, on the day upon which this reinsurance agreement becomes 
effective, and, subject to the exceptions, modifications and limitations herein 
stated, agrees to, and does hereby, assume the liability thereunder, subject, how- 
ever, to the same rights of defense as are available to the said Inter-Southern 
and/or said Receivers. The Company will reinstate, subject to the terms and con- 
ditions of the policies, such policies as may not be in force at the date of the 
signing of this agreement, provided there be established and placed against such 
policies the same lien as hereinafter provided. 

“3. The Company specifically limits its liability to the benefits, agreements and 
conditions under the policies of insurance and annuity contracts and supplemen- 
tary contracts and pension fund contracts issued by the Inter-Southern, including 
the assumed liability on the policies of all companies reinsured by said Inter- 
Southern, and the Company assumes no other liability of said Inter-Southern, 
and/or Receivers of any nature or kind whatsoever, except as otherwise herein 
expressly provided, all subject to the same rights of defense as are available to 
the said Inter-Southern and/or said Receivers. 

“4. Whereas the assets of Inter-Southern hereby and to be hereafter con- 
veyed to the Company are not sufficient at either their actual and/or agreed-on 
admitted value, as hereinafter stated, to provide for the discharge of the obliga- 
tions hereby assumed, as part of the consideration there shall be established and 
placed against each policy reinsured and assumed hereunder by the Company, a 
lien equal to sixty per cent (60%) of the net equity as hereinafter defined, such 
lien to bear interest from June 30, 1932, at the rate of six per cent (6%) pet 
annum, compounded annually. * * * 

“All policies reinsured hereunder which are in force at the effective date of 
this agreement, or which may hereafter be in force, as paid-up insurance shall be 
subject to the aforesaid lien. When the amount of any policy indebtedness and/or 
lien, with interest thereon, on such paid-up insurance equals or exceeds the reserve 
thereon, then such paid-up insurance shall cease and determine. * * *” 

[4, 5] The Kentucky Home Life pleaded in its answer that the insured 
aecepted the contract, and that the reduction of 60 per cent. of the reserve or the 
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cash value of his policy reduced it to a sum sufficient only to extend his insurance 
to March 17, 1933, and the premium which became due February 7, 1933, not 
having been paid, the policy had lapsed before the death of the insured. In this 
position it is correct if the insured accepted the contract. If he did not accept the 
contract, in that event the Kentucky Home Life did not assume or undertake to 
carry his policy and the only duty it owes him is an accounting for such reserve 
as came to its hands by reason of having purchased the assets of the insolvent 
company, and in this event, as we have stated, the insured was entitled to such 
portion of the reserve in his policy as the whole amount of assets bears to amount 
of liabilities of the insolvent company as any ordinary creditor would share the 
assets of an insolvent. In view of the enormous indebtedness and liabilities of 
the Inter-Southern over and above its assets, it is apparent that its policyholders 
will not share the face value of the reserve in their respective policies. However, 
= may be determined at the proper time and we need not undertake to estimate 
this sum. 

[6] It is insisted for the appellant that the Kentucky Home Life having pur- 
chased the assets of the Inter-Southern, it became a trustee for all policyholders 
of the Inter-Southern, and therefore liable on all of the contracts of the Inter- 
Southern as though it had remained solvent and continued in operation. But we 
do not think this position can be maintained, for the very obvious reason that the 
Kentucky Home Life had a capital and surplus of only $1,000,000 and the Inter- 
Southern was insolvent to the extent of more than $7,000,000. If the Kentucky 
Home Life had undertaken to assume $7,000,000 indebtedness or liabilities of the 
Inter-Southern, with only $1,000,000 capital, it would ipso facto have become insol- 
vent. Even though it be called a trust, such trust would extend only to the reserve 
or cash value of the insured’s policy and not to the face value thereof. 

[7] In the circumstances the reserve or cash value of the policy became an 
asset of the estate of the insured, for an accounting of which he may have had 
in his lifetime; but having failed to do so, it passed to his estate as other per- 
sonal property, and the right of recovery is in the representative of his estate. 

From what has been said, it follows that appellant had no right to maintain 
this action in her individual capacity as the beneficiary of the policy and the court 
did not err in so holding. 

The judgment is affirmed. 


PRUDENTIAL INS. CO. OF AMERICA v. HOWARD'S ASSIGNEE. 
Court of Appeals of Kentucky. March 12, 1935. 
80 Southwestern Reporter (2d) 21. 
i. INSURANCE. 


Insured seeking to recover total and permanent disability benefits under group 
policy had burden to establish that total and permanent disability existed before 
policy lapsed. 

(For other cases, see Insurance, Dec. Dig. § 646[4].) 

3. INSURANCE. 

Evidence that insured seeking total and permanent disability benefits under 
group policy was totally and permanently disabled before policy lapsed held insuffi- 
cient for jury. 

Evidence disclosed that insured received a head injury in 1910; that he 
worked as train fireman and later as train engineer up to 1928, when he 
received an injury to the leg which necessitated its amputation; that sub- 
sequently insured applied for his old position and stated that he was able 
to perform his prior work; and that subsequent to lapsing of group policy 
in February, 1929, he also applied for insurance stating that he was in 
perfect physical condition. 

(For other cases, see Insurance, Dec. Dig. § 668[8].) 

Appeal from Circuit Court, Bell County. 

Action by W. Rice Howard’s assignee against the Prudential Insurance Com- 
pany of America. Judgment for plaintiff, and defendant appeals. 

Reversed. 

_ N.R. Patterson, of Pineville, and Tye, Siler, Gillis & Siler, of Williamsburg, 
lor appellant. 
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E. B. Wilson, of Pineville, for appellee. 

STANLEY, Commissioner. 

The decision turns upon the sufficiency of the evidence to sustain a verdict for 
$3,000 in this suit on the group insurance policy covering employees of the Louis- 
ville & Nashville Railroad Company, which has been before us a number of times. 

The insured, W. Rice Howard, was covered by the policy from its issuance in 
February, 1925, until February 1, 1929, when it lapsed for nonpayment of premium. 
It is conceded that by 1931 he had become totally and permanently disabled through 
a species of paralysis called “paralysis agitans.” The question is whether the evi- 
dence tended to show that the disability existed during the life of the policy. The 
contract of insurance provided: “If the said employee, while less than sixty years 
of age, and while the insurance on the life of said employee under said policy is in 
full force and effect, shall become totally and permanently disabled or physically 
or mentally incapacitated to such an extent that he or she by reason of such dis- 
ability or incapacity is rendered wholly, continuously and permanently unable to 
perform any work for any kind of compensation of financial value during the 
remainder of his or her lifetime, the amount of insurance payable at death from 
natural causes will be paid to said employee in monthly installments,” etc. 

While working as a locomotive fireman in 1910, Howard fell or was knocked 
from his engine to the ground and received a severe blow and deep cut on his 
head which rendered him unconscious for forty-five minutes and kept him from 
work for about three months. In 1918 he was promoted to be an engineer and 
continued regularly as such on active duty until December 27, 1928, when he was 
so injured in his foot by the accidental discharge of a shotgun as to require its 
amputation a few inches above the ankle joint. For this loss insured was paid 
$500, the indemnity specifically provided for the loss of a foot. Howard paid no 
more premiums on the policy and it lapsed on that account. Nearly four years 
later he made a claim under the policy for the benefits provided for total and per- 
manent disability, as in the portion of it quoted above. This was and is based 
upon the contention that before the policy lapsed that disability had existed through 
the development of the injuries suffered in 1910. Afterward the insured assigned 
his claim to his father and he has prosecuted the suit as assignee. 

Howard testified that he had not been physically disturbed after his accident 
in 1910 until he began to have severe headaches in the latter part of 1927. He 
seemed to have a “pressure on the skull,” as he expressed it. In the fall of 1928, 
he noticed that he couldn’t talk as well as he once could and that there was some- 
thing wrong with his left arm. It was nervous and he couldn’t use it as he once 
could. However, he testified as to his effectiveness as an engine man during these 
years, first as a fireman and later as an engineer. After he had secured an arti- 
ficial foot in the early part of 1929, he sought reinstatement as an engineer, as he 
felt he was able to do the work, although his nervousness and headaches bothered 
him. But he was turned down because he was disqualified under the rules of the 
company on account of the loss of his foot. When he made claim for the specific 
indemnity under the policy, he said nothing about any paralytic condition or 
impairment. In October, 1929, Howard applied for insurance in another company 
and in his application declared that he was then in perfect health and had no other 
“illness, disease, operation, or injury.” He also answered, “No,” to the following 
question: “Have you ever suffered from any complaint or affection of the brain 
or nervous system (fits, nervous breakdown, insanity, loss of consciousness, spinal 
disease, delirium tremens, sun stroke, difficulty with eye sight or hearing, etc., 
included) ?” 

The plaintiff, the insured’s father, testified that he never noticed any ner- 
vousness in him or change in speech until after he had lost his foot. Testifying 
in January, 1934, Dr. Wilson deposed that he had seen Howard occasionally the 
past four or five years, but was not called professionally until after his foot was 
cut off. As to how long afterward he was very uncertain. It is a fair deduction 
that it was after the policy had lapsed, which was five years before he testified. 
At that time the doctor found a scar and some depression on Howard's skull and 
noticed he had a nervous and mental condition with a decided tremor and a change 
of disposition with more or less paralysis. This was attributed to a brain injury. 
The doctor expressed the opinion that “there is a strong likelihood” that the 
injury suffered in 1910 caused Howard’s trouble. However, he further testified that 
people have the same condition who never had received any blow on the head. 
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The doctor’s testimony is not very satisfactory, which is probably due to the fact 
that he was depending wholly upon his memory as to the patient’s condition five 
years before and to an uncertainty as to the pathological development. He finally 
stated: “It is my opinion he was disabled on the day his leg was taken off.” 

Dr. Logan did not see Howard until 1931, at which time it is conceded that he 
had become totally disabled through paralysis. Upon a hypothetical question (which 
magnified conditions beyond the evidence) he expressed the opinion that his total 
and permanent disability had begun prior to February, 1929. He did not say the 
patient was so disabled at the time. It was stipulated that Dr. Howard would 
give a similar answer to the question. This was all the evidence for the plaintiff. 

The defendant’s proof is that in the summer of 1929, Howard diligently 
endeavored to secure reinstatement as an engineer. Dr. Evans, the railroad com- 
pany’s district surgeon, examined him and found nothing to indicate paralysis or 
a palsied condition, although he did not make a minute physical examination, since 
he knew that the rules of the company disqualified a man with an artificial foot. 
He did not recall that Howard had mentioned having noticed any shaking of his 
hand or impairment of speech. The doctor expressed the opinion that the accident 
of 1910 did not cause Howard’s present condition, and explained that callouses are 
formed when there is a bone injury, such as the loss of a foot, which might cause 
a brain pressure, and it would ordinarily show up in six to twelve months. The 
medical authorities and his own experience taught that impairment of the brain 
and powers of locomotion would not show up as long as eighteen years after an 
injury. The railroad officers testified that Howard’s services had been satisfactory 
until he lost his foot, and that while such loss would not actually incapacitate a 
man from running an engine, there was a rule against it. Howard himself had 
testified to the same effect, and stated that he could have run an engine all right, 
although he would have been slow getting off and on. The officers testified that 
when seeking reinstatement in 1929, Howard seemed to be in good physical con- 
dition other than having only one foot. z 

Dr. Siler had examined Howard to see if he was able to stand the amputa- 
tion of his foot and found that his condition was then good. He was given a com- 
plete history at the time, but was not told anything about Howard having received 
the blow on the head in 1910. He made the examination when Howard applied 
for insurance in October, 1929, and found no manifestation of paralysis nor any- 
thing wrong with him except the loss of his foot. 

[1, 2] An insurance company will not be permitted to cancel its contract and 
avoid liability when an insured has received an injury or is suffering such an ill- 
ness during the life of the policy that is likely to or which does result in disability 
entitling him to indemnity. AStna Life Insurance Co. v. Gullett, 253 Ky. 544, 69 
S.W.(2d) 1068. But that is not this case. The insured let the policy lapse and 
waited three years before making a claim under it. Under the terms of his con- 
tract the disability entitling him to the indemnity must have existed before it ter- 
minated, and the burden rested upon him to establish that fact. We have only his 
testimony that in the latter part of the term he felt some difference or perhaps 
impairment in speech, and suffered with headaches and nervousness. He admits, 
however, that this did not incapacitate him and that he was regularly at his daily 
work and performing it in a satisfactory way. He lost his place because of the 
loss of his foot, and not through any such disability as he now claims then existed. 
While one doctor expresses an opinion, after a series of doubtful statements or 
surmises, that he was totally and permanently disabled before he lost his foot, and 
others that his disability had begun, their opinions are simply this: We now think 
that the patient’s present condition is the result of an injury received twenty-four 
years ago and the same resulting condition extends back and existed five years 
ago. This is but a professional inference upon an inference and as such is of 
little or no value as proof. Sutton’s Adm’r v. L. & N. Railroad Co., 168 Ky. 81, 
181 S. W. 938; National Surety Co. v. Redmon, 173 Ky. 294, 190 S. W. 1081; 
Dossenbach v. Reidhar’s Ex’x, 245 Ky. 449, 53 S.W. (2d) 731. The opinion is 
rendered worthless by the factual evidence about which there is no dispute, namely, 
that the insured was working every day at his regular occupation, was in good 
physical condition when he underwent the operation for the removal of his foot, 
when he applied for a reinstatement as an engineer, later when he applied for a 
life insurance policy. He waited three years before claiming otherwise. Kentucky 
Traction & Terminal Co. v. Humphrey, 168 Ky. 611, 182 S. W. 854; Kentucky 
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Traction & Terminal Co. v. Brackett, 210 Ky. 756, 276 S. W. 828; Provident 
Life & Accident Insurance Co. v. Harris, 234 Ky. 358, 28 S.W.(2d) 40; 
Equitable Life Assurance Society v. Arrowood, 253 Ky. 456, 69 S.W.(2d) 984; 
Equitable Life Assurance Society v. Merlock, 253 Ky. 189, 69 S.W.(2d) 12; Equi- 
table Life Assurance Society v. Burns, 254 Ky. 487, 71 S.W.(2d) 1009; Equitable 
Life Assurance Society v. Powers, 254 Ky. 770, 72 S.W.(2d) 469. 

In United States v. Spaulding, 55 S. Ct. 273, 276, 79 L. Ed. , the Supreme 
Court recently had before it a claim for total permanent disability asserted nearly 
nine years after a war insurance policy had lapsed, it being alleged to have existed 
while the policy was in force. The insured had been honorably discharged from the 
Air Service of the Army in June, 1922, and he had suffered his policy to lapse 
in November, 1923. There was quite a good deal of substantial evidence of a dis- 
eased condition before his discharge, which resulted in the declaration of the phy- 
sicians that the insured was not physically qualified for active duty. He was ill 
for several months afterward. However, he went to work and received substantiai 
compensation in numerous employments. In July, 1924, a special physical exam- 
ination tested his qualifications for flying, and he was officially certified as quali- 
fied. In 1928 he was examined for reinstatement of his insurance but was rejected. 
The doctors who treated him during the time since his policy lapsed expressed the 
opinion that he was totally and permanently disabled before the policy terminated. 
Said the court: 

“The opinions of respondent’s medical witnesses that work impaired his health 
and tended to shorten his life had no substantial bearing upon the question whether 
total disability while the policy was in force continued during the subsequent 
years. As against the facts directly and conclusively established, this opinion evi- 
dence furnishes no basis for opposing inferences. 

“The medical opinions that respondent became totally and permanently dis- 
abled before his policy lapsed are without weight. Clearly the experts failed to 
give proper weight to his fitness for naval air service or to the work he performed, 
and misinterpreted ‘total permanent disability’ as used in the policy and statute 
authorizing the insurance.” 

The evidence was held to establish conclusively that the insured had not 
become totally and permanently disabled before the policy lapsed. 

The case is much like Mutual Life Insurance Co. v. Dause, 256 Ky. 448, 76 
S.W.(2d) 233, 236, in which we wrote: “Opinion evidence or conclusion of expert 
witnesses will not control when not supported by the proven facts. The undis- 
puted facts are contrary to the opinions of the doctors who based their conclusion 
upon their physical examination of Dause.” 

[3] We are of the opinion that the trial court should have directed a verdict 
for,the defendant. 

The judgment is reversed. 


FOWLER et al. v. STATE LIFE INS. CO. No. 4948. 
Court of Appeal of Louisiana. Second Circuit. April 1, 1935. 


160 Southern Reporter 139. 
INSURANCE. 

Where assured under life policy made written election to take cash sur- 
render value upon inability to continue premium payments, rights of parties were 
fixed by such election even though, before making of: settlement, insurer required 
submission of formal proofs and surrender of policy; and hence beneficiary could 
not enforce policy under extended insurance clause (Act No. 57 of 1932). 

(For other cases, see Insurance, Dec. Dig. § 366.) 

Appeal from Third Judicial District Court, Parish of Lincoln; E. L. Walker, 
udge. 

Action by James B. Fowler and another against the State Life Insurance 
Company. From an adverse judgment, plaintiffs appeal. 

Affirmed. 

Elder & Elder and C. Emmett Barham, all of Ruston, for appellants. 

Barksdale, Warren & Barksdale, of Ruston, for appellee. 

Mitts, Judge. 

Plaintiffs, beneficiaries of William D. Fowler, deceased, under a life insurance 
policy in the amount of $1,000, issued by defendant to deceased on October 12, 
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1929, allege that insured died November 14, 1933, and that due notice was given 
the insurer. That annual premiums had been paid for the years 1929, 1930, 1931, 
and 1932. That the premium of $29.99 for 1933, due October 12, 1933, was more 
than 31 days’ past due at the time of insured’s death. That the policy contains the 
following provisions: 

“Non-Forfeiture Options. After two full annual premiums have been paid on 
this Policy and within thirty-one days after any subsequent premium shall have 
become due, the owner of this Policy, by written request to the Home Office of 
the Company, may elect any one of the following options: 

“(1) Extended Insurance—To have the Policy continued for its face amount 
from the due date of the unpaid premium as nonparticipating term insurance with- 
out loan or cash values. 

“(2) Paid-Up Policy—To legally surrender the Policy to the Company for a 
paid-up participating Policy, payable at the same time and on the same conditions 
as this Policy. 

“(3) Cash or Loan Value—To receive the cash value upon legal surrender of 
the Policy to the Company, or a loan as provided for under the paragraph ‘Loans’. 

“In the event that no such election is made, the Company will continue this 
Policy in force as extended insurance according to option (1) and all other options 
will be deemed waived.” 

That under these provisions plaintiffs are entitled, under the extended insur- 
ance _— to the face value of the policy less $29.99 borrowed on it by the 
insured. 

Defendant’s exception of no cause or right of action being overruled, it set 
up in defense that on October 14, 1933, assured wrote, “I will not be able to pay 
annual premium. Please send me the balance of what I have coming.” And again, 
by letter of October 30, 1933, “I don’t think I can take care of my premium so 
please send me what I have coming.” That on November 8, 1933, prior to his 
death, it forwarded to assured all necessary papers, receipts, and instructions 
under said option clauses, which have never been returned. That the above corre- 
spondence constituted an election of the cash value clause and limited the liability 
of defendant to same, which defendant is ready and willing to pay to the proper 
parties on the submission of proper proof. 

After due trial had, there was judgment rejecting plaintiffs’ demand, from 
which they have appealed. 

The testimony shows that defendant received the letter of October 14, 1933, 
three days later, and answered it on October 24, 1933, urging insured not to sur- 
render his insurance and offering several alternatives. The letter of October 30th, 
apparently in answer to the above, while not expressly rejecting the alternatives, 
expressed his inability to keep up the premiums and reiterated assured’s demand 
for “what I have coming.” The reply of defendant, dated November 8, 1933, reads: 

“We regret very much to note from your communication of October 30th 
that you still wish to surrender Policy No. 409982. 


“If you will date and sign the enclosed release as the insured, also have it 
signed by your father and mother, as the beneficiaries, have the signatures wit- 
nessed and return same to us with the policy, the matter of making settlement 
will receive our consideration. 


_ “We cannot help but feel you are making a serious mistake in giving up this 
insurance and if, even yet, you should change your decision, do not hesitate to so 
advise us.” 

There was no further correspondence. 


On the trial, defendant by proper objection preserved its rights under the 
exception. Plaintiffs offered the policy and rested upon it and the admissions con- 
tained in the answer. Defendant offered the correspondence outlined above and 
proof of signature of assured. The trial judge decided that this showing estab- 
lished an election on the part of deceased. 

It will be noted that in the first paragraph of the nonforfeiture conditions, an 
election is accomplished “by written request to the Home Office of the Company.” 
The assured not only made such written election, but wrote a second time reject- 
ing the offered alternatives and reasserting his demand for the cash surrender 
value. The rights of the parties were thereby fixed even though, before the making 
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of settlement, the company required the submission of formal proofs and both it 
and the law required the surrender of the policy. Act No. 57 of 1932. 

Without further discussion, we adopt the expression of our Supreme Court 
in the similar case of Tucker v. Equitable Life Assurance Society, 174 La. 598, 
141 So. 71, 72, viz: 

“We have announced the conclusion that the insured, in his letter of December 
10, 1928, to defendant’s New Orleans cashier, unequivocally elected to have his 
policy canceled upon the payment of its total surrender value, less the insured’s 
indebtedness to the defendant. 

“Under his contract of insurance he had the irrevocable right to demand the 
cash surrender value of his policy at any time, and the moment he mailed his 
election to exercise that right his election became a binding contract between the 
insured and the insurer.” 


As defendant does not urge its exception of no cause or right of action, we 
will not consider it. 


We find the judgment of the lower court correct, and it is accordingly affirmed. 





LOPARDI v. JOHN HANCOCK MUT. LIFE INS. CO. 
Supreme Judicial Court of Massachusetts. Suffolk. Feb. 28, 1935. 
194 Northeastern Reporter 706. 
1. INSURANCE. 


Provisions of industrial life policy that policy shall be void if insured has 
entered hospital or been attended by physician within two years before date of 
policy for serious disease, or has had before such date heart disease, held not 
“warranties,” so as to permit recovery in absence of proof that warranties were 
made with actual intent to deceive, or that warranties increased risk of loss (Gen. 
Laws [Ter. Ed.] c. 175, § 186). 

(For other cases, see Insurance, Dec. Dig. § 265.) 

2. INSURANCE. 

Statute providing that no misrepresentation or warranty made in negotiation 
of policy for insured or in his behalf shall avoid policy unless misrepresentation 
or warranty is made with actual intent to deceive, or unless matter misrepresented 
or made warranty increases risk of loss, held inapplicable to provisions in policy 
which by agreement of parties are made conditions precedent to liability (Gen. 
Laws [Ter. Ed.] c. 175, § 186). 

(For other cases, see Insurance, Dec. Dig. §§ 256[2], 268.) 

3. INSURANCE. 


Clause on fourth page of industrial life policy providing that policy shall be 
void in certain circumstances held “condition precedent,” notwithstanding clause on 
first page of policy provided that policy should not take effect unless insured was 
in sound health upon date of policy, and notwithstanding provision that policy was 
in full immediate benefit from its date, and that it should be incontestable after 
two years from its date (Gen. Laws [Ter. Ed.] c. 175, § 186). 

(For other cases, see Insurance, Dec. Dig. § 269.) 

4. INSURANCE. 

Remedy of beneficiary of life policy may be defeated by breach of warranty, 
but no contractual duty arises under such policy unless there has been compliance 
with conditions precedent (Gen. Laws [Ter. Ed.] c. 175, § 186). 

(For other cases, see Insurance, Dec. Dig. § 269.) 

5. INSURANCE. 

Insured’s sound health at date of policy may be made condition precedent 
(Gen. Laws [Ter. Ed.] c. 175, § 186). ; 

(For other cases, see Insurance, Dec. Dig. § 291[1].) 

6. INSURANCE. 

Instruction that if insurer through medical examination, or otherwise, was 
informed that insured had heart disease prior to issuance of industrial life policies, 
and thereafter accepted premiums and continued policies in force, jurors should 
find that insurer waived its right, or was estopped to avoid policies for heart 
disease, held properly refused, where facts amounting to breach of- condition 
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existed before policies were issued, and no waiver or estoppel resulted from issu- 
ing of policies (Gen. Laws [Ter. Ed.] c. 175, § 186). 
(For other cases, see Insurance, Dec. Dig. § 669[9].) 


Exceptions from Superior Court, Suffolk County; Greenhalge, Judge. 

Action of contract by Anthony Lopardi against the John Hancock Mutual 
Life Insurance Company, wherein there was verdict for defendant, and plaintiff 
saved exceptions. 

Exceptions overruled. 

F. W. Campbell, of Boston, for plaintiff. 

W. P. Kelley, of Boston, for defendant. 

Freip, Justice. 

This is an action of contract brought by the beneficiary named in two indus- 
trial life insurance policies issued by the defendant, dated, respectively, November 
21, 1928, and January 16, 1929, upon the life of Seraphina (or Serafina) Lopardi, 
the mother of the plaintiff, who died March 26, 1930. There was a verdict for the 
defendant and the case comes before us on the plaintiff’s exceptions to the denial 
of requests for instructions numbered 3-16 inclusive, and to a part of the charge. 

There was no error. 

Each policy consisted of four pages and was executed by the defendant com- 
pany on the first page. It provided thereon that the company “grants this insur- 
ance * * * subject to the conditions and provisions on this and the three fol- 
lowing pages which are hereby made a part of this contract, * * * ” and that this 
“policy shall not take effect unless upon its date the Insured shall be alive and in 
sound health and the premium duly paid.” On page 3 occurs the following: 
“Policy When Void. This policy shall be void: (1) if the Insured * * * has 
attended any hospital * * * or has been attended by any physician, within two 
years before the date hereof, for any serious disease * * *; or has had 
before said date * * * disease of the heart * * *; unless each such 
* * * medical and hospital attendance and previous disease is specifically 
waived by an endorsement in the space for endorsements on Page 4 hereof signed 
by the Secretary.” The space for indorsements on page 4 is entitled “Endorse- 
ments Referred to in Policy Conditions.” There was no indorsement of such a 
waiver on either policy. The only questions raised by the defendant at the trial 
related to the health of the insured. 

[1] 1. The plaintiff contends that the provisions contained in the policies under 
the heading “Policy When Void,” above set forth, are warranties within the 
meaning of G. L. (Ter. Ed.) c. 175, § 186, and, consequently, do not preclude 
recovery by the plaintiff in the absence of proof that the warranties were “made 
with actual intent to deceive” or that the matters made warranties “increased the 
risk of loss.” See McDonough vy. Metropolitan Life Ins. Co., 228 Mass. 450, 452, 
117 N. E. 836. This question is raised by the plaintiff's exceptions to the refusal 
of the judge to instruct the jury in accordance with his requests numbered 9-15, 
inclusive, and to the charge. The contention cannot be sustained, for the provisions 
referred to are not warranties within the meaning of G. L. (Ter. Ed.) c. 175, § 
186. 

G. L. (Ter. Ed.) c. 175, § 186, reads as follows: “No oral or written mis- 
representation or warranty made in the negotiation of a policy of insurance by 
the insured or in his behalf shall be deemed material or defeat or avoid the 
policy or prevent its attaching unless such misrepresentation or warranty is made 
with actual intent to deceive, or unless the matter misrepresented or made a war- 
ranty increased the risk of loss.” 

2, 3] This statute does not apply to provisions in a policy which, by agree- 
ment of the parties, are made conditions precedent to the duty of performance on 
the part of the insurance company. Kravit v. United States Casualty Co., 278 
Mass. 178, 179 N. E. 399; Faris v. Travelers’ Indemnity Co., 278 Mass. 204, 179 
N. E. 605, and cases cited. See Am. Law Inst. Restatement, Contracts § 250. The 
provisions in each of the policies in question, on page 3 thereof, entitled “Policy 
When Void” are such conditions. Though the word “conditions” is not used in 
this clause of the policy except as it may be incorporated therein by reference to 
the space for indorsements (compare Souza v. Metropolitan Life Ins. Co., 270 
Mass. 189, 191, 170 N. E. 62), the clause in form created a condition precedent. 
This is the force of the provision that the “policy shall be void” if certain facts 
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existed before the date thereof, in the absence of a specific waiver indorsed on 
the policy. In form the clause resembles those held to create conditions precedent 
in Penta v. Home Fire & Marine Ins. Co. of California, 263 Mass. 262, 263, 160 
N. E. 807, and in Kravit v. United States Casualty Co., 278 Mass. 178, 179 N. E. 
399. That this clause provides that the policy “shall be void” in certain circum- 
stances, while the clause on the first page of the policy provides that the policy 
“shall not take effect” unless the insured is in sound health upon the date of the 
policy, does not deprive the words “shall be void,” of their natural meaning. More- 
over, the provision that the policy “is in full immediate benefit from its date” and 
the provision that it shall be incontestable after two years from its date are not 
inconsistent with an interpretation of the provisions in the clause entitled “Policy 
When Void” as conditions precedent. 

[4, 5] Nothing in the substance of the provisions in the clause entitled “Policy 
When Void” deprives them of the effect required by the form in which they are 
expressed. The remedy of the beneficiary of an insurance policy may be defeated 
by the breach of a warranty therein contained, subject to the limitations of G. L. 
(Ter. Ed.) c. 175, § 186, but no contractual duty arises under such a policy unless 
there has been compliance with conditions precedent thereto. Everson v. General 
Accident, Fire & Life Assurance Corp., Ltd., 202 Mass. 169, 173, 88 N. E. 658. 
See also Faris v. Travelers’ Indemnity Co., 278 Mass. 204, 179 N. E. 605. We are 
not required to decide how far matters ordinarily the subject of warranties can 
be made conditions precedent to a contractual duty under the policy. However, it 
cannot be said that the matters dealt with in the clause in question could not 
properly be made such conditions. In Kravit v. United States Casualty Co., 278 
Mass. 178, 179, 179 N. E. 399, the truth of statements by the insured of facts 
“naturally necessary for the insurer to know in order intelligently to decide 
whether it will enter into the contract of insurance,” was held, by reason of the 
interpretation given to the policy, to be a condition precedent. The present case is 
stronger for the insurer in that, according to the form of the policy, the condition 
is the existence (or more accurately the nonexistence) of facts before the date 
of the policy and not the truth of statements made by the insured with respect 
thereto—an ordinary subject of warranty. See Everson v. General Accident Fire 
& Life Assurance Corp., Ltd., 202 Mass. 169, 173, 88 N. E. 658. The existence or 
nonexistence of these facts well might have had a material bearing on the attitude 
of the insurer toward its entering into a contract of insurance. That an insured 
is in sound health at the date of the policy is clearly a proper subject of a condi- 
tion precedent. Gallant v. Metropolitan Life Ins. Co., 167 Mass. 79, 44 N. E. 1073; 
Ansin v. Mutual Life Ins. Co. of New York, 241 Mass. 107, 110, 134 N. E. 350. 
And the matters dealt with in the clause entitled “Policy When Void,” though of 
secondary rather than of primary importance, cannot be pronounced so immaterial 
in their bearing on the health of the insured at the date of the policy and, con- 
sequently on the extent of the risk assumed by the insurer that they cannot rea- 
sonably be made conditions precedent or that language in a policy purporting to 
do so should not be given that meaning. In Souza v. Metropolitan Life Ins. Co., 
270 Mass. 189, 170 N. E. 62, a clause in the policy similar to that here in question 
was treated as creating a condition precedent. See also Kravit v. United States 
Casualty Co., 278 Mass. 178, 179 N. E. 399; Hurt v. New York Life Ins. Co. 
(C. C. A.) 51 F.(2d) 936. Compare Kukuruza vy. John Hancock Mutual Life Ins. 
Co., 276 Mass. 146, 150, 151, 176 N. E. 788, and cases cited. 


[6] 2. There was no error in the refusal of the judge to instruct the jury in 
accordance with the plaintiff's request numbered 16 that if they should “find that 
the defendant either as a result of the examinations of the insured by its medical 
examiner or otherwise was informed that the insured had heart disease prior to 
the issue of the policies and thereafter accepted premiums from her and continued 
the policies in force * * * [they] should find that the insurer waived its right, 
or is estopped, to avoid the policies for such disease of the heart.” 


Even if preliminary findings such as are described in the request would have 
been warranted by the evidence, as we do not decide, and such findings had been 
made, waiver or estoppel would not have been shown. The facts amounting to 
breach of condition existed before the policies were issued. No waiver or estoppel 
resulted from the defendant’s issuing the policies. Thereafter premiums were paid 
and accepted in accordance with the terms of the policies which were binding on 
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the parties thereto. The principles stated in Kukuruza v. John Hancock Mutual 
Life Ins. Co., 276 Mass. 146, 151, 176 N. E. 788, in reference to a contract of 


reinstatement of a policy are applicable to an original contract of insurance. 
Exceptions overruled. 


SUN LIFE ASSUR. CO. OF CANADA v. ALLEN et al. No. 100. 
Supreme Court of Michigan. Jan. 29, 1935. 
259 Northwestern Reporter 281. 
1. INSURANCE. 


In insurer’s action against partnership to cancel policies on life of deceased 
partner, misrepresentations indicating that deceased’s habits were temperate held 
material to acceptance of risk so that it was not necessary to show that they were 
intentional (Comp. Laws 1929, § 12444). 

(For other cases, see Insurance, Dec. Dig. § 297.) 

4. INSURANCE. : 

Mere existence of legal partnership does not give partnership an insurable 
interest in life of partner, it being essential that partnership would suffer so sub- 
stantial a loss on death of partner as to prefer his continued services to the 
insurance money. 

(For other cases, see Insurance, Dec. Dig. § 116[1].) 

5. INSURANCE. | ; 

That partnership took deceased in as a partner to avoid labor trouble held 
insufficient to show that partnership had insurable interest in life of deceased. 

(For other cases, see Insurance, Dec. Dig. § 116[1].) 

§. INSURANCE. 

Incontestable clause of life policy applies though there was intentional fraud 
and lack of insurable interest (Comp. Laws 1929, § 12427). 

(For other cases, see Insurance, Dec. Dig. § 400.) 

10. INSURANCE. 4 
Doctrine of waiver is not applicable to a case of lack of insurable interest. 
(For other cases, see Insurance, Dec. Dig. § 372.) 

ll. INSURANCE. oy 

That insurer, which issued policies in favor of partnership on life of deceased 
partner, accepted premiums after receiving unfavorable report from a retail credit 
company held not to show waiver of actual fraud and lack of insurable interest 
which would bar insurer from maintaining suit for cancellation of policies, where 
partners did not,know that insurer had learned of the fraud, and especially where 
insurer had also received a favorable report from other mercantile agency based 
on an interview with active partner. 

(For other cases, see Insurance, Dec. Dig. § 392[1].) 


Appeal from Circuit Court, Wayne County, in Chancery; Lester S. Moll, 
Judge. 

Suit by the Sun Life Assurance Company of Canada against Abe Allen and 
others, individually and as copartners doing business under the firm name of the 
Hand Baking Company, in which defendants filed a cross-bill. From a decree 
granting plaintiff the relief sought and dismissing the cross-bill, defendants appeal. 

Affirmed. 

Argued before the Entire Bench. 

Samuel Shimans, of Detroit (Joseph B. Beckenstein and John Sklar, both of 
Detroit, of counsel), for appellants. 

Walters, Carmichael & Head, of Detroit, for appellee. 

BuSsHNELL, Justice. 


Sun Life Assurance Company of Canada on October 5, 1925, wrote insurance 
on the lives of Abe Allen and Lukash Cap in the sum of $25,000, payable to Hand 
Baking Company, a copartnership, as beneficiary, and on January 6, 1926, issued 
a second policy on the same lives in the sum of $12,500, payable to the same bene- 
ficiary. Lukash Cap died August 2, 1927, the cause given in the certificate of death 
as “hemorrhage following ruptured gastric ulcer; contributory; medical.” The 
death occurred within seventeen hours after he was “wrestling” or “struggling” 
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with Elson, in which encounter Elson 
Cap. 

Both policies contained the following provision: “III. Incontestability—This 
policy is issued in consideration of the representations and agreements contained 
in the written application therefor, and together with such application, a copy of 
which is attached hereto and made a part hereof, shall constitute the entire con- 
tract between the parties hereto, and shall be incontestable after the policy has 
been in force during the lifetime of the assured for a period of two years from 
the date of issue, except for nonpayment of premiums. All statements made by 
the assured shall, in the absence of fraud, be deemed representations and not 
warranties; and no such statement shall void the policy unless it is contained in 
the said application, a copy of which is attached to this policy when issued.” 

The certificate of copartnership of defendant company which bore the date of 
August 30, 1924, was not filed until Septemler 15, 1925, that being the day follow- 
ing the one upon which the application for the first policy was executed by Cap and 
Elson. This certificate names the copartners as Charles Elson, Rubin Goodstein, 
Abraham Allen, and Lukash Cap. Cap signed both the certificate and application 
by his mark. 

The mortality among the partners of Charles Elson was rather high. Federo- 
witz, a partner, died March 21, 1922, at the age of thirty-three, of either lobar 
pneumonia or delirium tremens, with $27,500 of life insurance payable to Elson, 
Goodstein, and Allen, for which application had been made on February 25, 1921. 
Stanislaus Bogacki, another partner, died at the age of forty-four from a cause 
given in his death certificate as “fall down stairs in home, fracture of skull, 
alcoholism,” with $15,000 of insurance payable to the firm, the policy having been 
issued only three months after the death of Federowitz. Bogacki lived less than 
three years after his policy was issued. The record is silent as to Allen and Good- 
stein; all we know is they did not appear as witnesses in the instant case. 

After the death of Cap, plaintiff refused to pay the amount of the policies, 
tendered repayment of the premiums, with interest, and demanded a return of all 
policies held by defendants. This tender and demand being refused, the insurance 
company filed a bill in equity on January 3, 1928, praying cancellation, alleging 
fraud and false representations, and upon filing a bond in the sum of $40,000, 
secured an injunction restraining actions at law on the policies. Defendants 
answered and by cross-bill prayed that the policies be declared valid and that plain- 
tiff be ordered to pay the full amount claimed to be due. During the trial plaintiff 
withdrew from its bill all policies of insurance except those on the joint lives of 
Cap and Allen. Defendants appeal from a decree which granted plaintiff the 
relief sought and which dismissed defendants’ cross-bill. 

[1] The evidence supports the finding of the trial judge that Cap was a drunk- 
ard at the time of the application and continued to be one until his death. Mrs. 
Krowiak, who had known him since his childhood in Poland, summed up the 
niatter when she testified, “He only didn’t drink at the time he didn’t have any- 
thing to buy it with.” Defendants’ chief witness Elson, and the one most inter- 
ested in the litigation, somewhat reluctantly corroborated the testimony of Mrs. 
Krowiak and the other disinterested witnesses as to Cap’s habits. The testimony 
of former employees of defendant company precludes any possibility of a lack of 
defendants’ knowledge on this point. They must have known Cap was a drunkard 
and yet Elson signed an application in which he declared as to the applicant: 
“That the life to be assured is now and usually in sound health; and agrees that 
this declaration, with the answers to be given by the life to be assured to the 
medical examiner, shall be the basis of the policy,” etc. Cap, in answer to the 
questions of the examiner, represented his health as perfect and in one application 
stated that his use of wine, spirituous or malt liquors was confined to “not over a 
glass weekly” and in the other to “a glass of beer occasionally.” The transactions 
were, in the words of the trial judge, “conceived in fraud,” in that the habits oi 
the insured were misrepresented to the company. The misrepresentations materi- 
ally affected the result and it is not necessary to show they were intentional. 3 
Comp. Laws 1929, § 12444, and Krajewski v. Western & Southern Life Ins. Co., 
241 Mich. 396, 217 N. W. 62. 

[2-4] While in equity the scope of the review of findings of fact is quite 
broad, State v. Venice of America Land Co., 160 Mich. 680, 125 N. W. 770, our 


‘squeezed to the bench” his insured partner 
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examination of the record discloses no reason for reversing the finding of the 
trial judge that: “The story of Cap as disclosed by the testimony is at best sordid 
and tragic. Doubt can hardly exist as to his dissolute habits, nor as to the fact 
that he could have been of but little use to any business.” 

The evidence offered warrants the conclusion of the court below that Cap never 
was a real partner in the Hand Baking Company and that it had no insurable inter- 
est in his life. The mere existence of a legal partnership does not establish an 
insurable interest. As stated in United Security Life Insurance & Trust Co. v. 
Brown, 270 Pa. 270, 113 A. 446: “To sustain a contract of this character, it must 
further appear that there is a real concern in the life of the party named, whose 
death would be the cause of substantial loss to those who are named as benefi- 
ciaries. This does not follow the cessation of ordinary service, but arises where 
the success of the business is dependent on the continued life of the employee.” 
See, also, Mutual Benefit Ass’n vy. Hoyt, 46 Mich. 473, 9 N. W. 497; Warnock v. 
Davis, 104 U. S. 775, 26 L. Ed. 924; Connecticut Mutual Life Ins. Co. vy. Luchs, 
108 U. S. 498, 2 S. Ct. 949, 27 L. Ed. 800; Wurzburg v. New York Life Ins. Co., 140 
Tenn. 59, 203 S. W. 332, L. R. A. 1918E, 566. We have already indicated that the 
copartnership certificate was not filed until the day after the signing of the first 
application, and have commented on the absence of testimony by the partners 
except Elson. We find it impossible to hold that the partnership could have suf- 
fered so substantial a loss upon the death of Cap as to prefer his continued ser- 
vices to the insurance money. Everything points to the opposite conclusion. He 
had nothing to do with the management of the business; he was not an experienced 
baker; he had been employed in a stone quarry previous to his connection with the 
firm; his duties, when sufficiently sober, were to sweep the floors and tend the 
hres; he paid no money for a partnership interest valued at $20,000, but gave a 
note for $3,000 which was not produced at the trial; he had no interest in the firm 
real estate; Elson said he drew $50 a week, but this was disproved by the bank 
records which also failed to show him as a partner. His landlady testified in 
enswer to defendants’ question: 

“Didn’t he tell you at that time that ‘Now that I am a partner I don’t have 
to go to work; I can work whenever I want to?’” 

“No, he said this to me, ‘That he was not a partner, only a sweeper, and they 
had him insured only for this reason, to get money after his death.’” 

[5] Assuming that Elson was truthful when he said he took Cap in as a part- 
ner to avoid labor troubles, that would not be sufficient to show an insurable inter- 
est. Nor did Cap by counter signing the application procure the insurance himself ; 
Elson signed the application, and paid the premiums for the copartnership. He 
was the moving spirit in the transaction and Cap was merely the stupid tool 
through which the fraud was perpetrated. 

[6, 7] Defendants object to evidence introduced by plaintiff as to the insurance 
and death of Federowitz and Bogacki through which defendants collected large 
sums of money. They admit, however, that similar acts of misconduct may be 
shown where, as here, a fraudulent intent is alleged. See Beebe v. Knapp, 28 
Mich. 53; Stranahan v. Fire Insurance Co., 242 Mich. 413, 218 N. W. 688, 689: and 
Bottomley v. U. S., Fed. Cas. No. 1,688, 1 Story, 135. But they argue that Mr. 
Justice Sharpe laid down the rule in the Stranahan Case that an interval of twenty 
months between the similar acts was too great. That case is not authority for 
such a conclusion, but rather for the proposition therein stated that “the test 
eems to be whether the earlier act was sufficiently near in point of time to permit 
2 presumption to arise therefrom that the motive which it is sought to establish 
then existed.” 

Mr. Justice Steere, speaking for the court in Krolik v. Lang, 187 Mich. 286 
153 N. W. 686, 687, held it was not error, in an action based upon an intent to 
deceive, to admit testimony as to the contents of the two financial statements claimed 
to be false and given prior to the one in question, and there said: “It is an ele- 
mentary rule that much latitude may be allowed in admission of circumstantial evi- 
dence in cases where fraud is charged (14 A. & E. Encye. of Law, 195; 20 Cye. 
110), ‘and no rigid rule of evidence can be spplied to measure the admissibility 
of circumstances, for they arise out of the condition, relation, conduct, and declara- 
tions of the parties, and those are infinitely diversified.’ ” 

It is reasonable to infer that the Federowitz loot was probably used in part 
to insure Bogacki, and the only reason the Bogacki money was not available to 
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pay for the Cap insurance was the delay occasioned by the litigation in Bogacki 
v. Great-West Life Assur. Co., 253 Mich. 253, 234 N. W. 865. It is obvious that 
an insurance fraud of the nature here depicted cannot be consummated within a 
short time. In this case, however, the promptness with which the commencement 
of each fraud followed the consummation of the preceding one and the similarity 
of each fraud to the others, indicates that all were but parts of a continuing 
fraudulent scheme. The admissibility of such prior transaction is not to be meas- 
ured solely by the calendar; the nature of the fraud and the circumstances in each 
particular case are also to be considered. But whether that evidence was admis- 
sible or not, the other evidence in the case is sufficient to constitute that “clear and 
convincing” degree of proof required in these fraud cases. Buck v. Sherman, 2 
Doug. 176; Bumpus v. Bumpus, 59 Mich. 95, 26 N. W. 410; and Wigmore on 
Evidence (2d Ed.) § 2498. 

[8] As to the $25,000 policy issued October 5, 1925, defendant urges that since 
this action was not brought until January 3, 1928, plaintiff’s right to assert fraud 
is barred by the incontestability clause, more than two years having elapsed since 
the issuance of the policy. Plaintiff’s counsel argue that this provision, though 
it bars the assertion of such fraud as would otherwise make the policy voidable, 
has no application in this case since, because of intentional fraud and the lack of 
insurable interest, the policy is completely void. In view of our recent determin- 
ation of this matter in the Bogacki Case, supra, we are bound to hold the con- 
tention of no avail. Mr. Justice Wiest there said: “The shade between actual 
fraud and a violation of public policy in life insurance contract relations is not 
so pronounced as to justify application of the statute to the one and not to the 
cther. The statute carries the only permissible exceptions to its bar, and its 
construction falls within the rule that the inclusion of an exception excludes 
everything else.” 

[9] Plaintiff also argues that the incontestability provision is not applicable 
here because Cap died August 2, 1927, two months before the end of the two-year 
period. The clause in the policy is substantially in the words of the statute (3 
Comp. Laws 1929, § 12427), which requires that it be inserted, the essential part 
of which reads: “* * * Shall be incontestable after it shall have been in force 
Shall be incoutestable after two years from its date,” etc. 


The language of the amended statute requires that plaintiff’s contention be 
sustained. We considered and denied the same contention in Becker v. Illinois 
Life Ins. Co., 227 Mich. 388, 198 N. W. 884, where we followed the rule stated in 
Mutual Life Ins. Co. v. Hurni Packing Co., 263 U. S. 167, 44 S. Ct. 90, 68 L. Ed. 
235, 31 A. L. R. 102. But the statute which is quoted above and the one appli- 
cable in the present case differs from that in the Becker Case. The statute appli- 
cable in the Becker Case [Comp. Laws, Supp. 1922, § 9100 (147)] reads: “* * * 
Shall be incontestable after two years from its date,” etc. 

It was amended to its present form by Act No. 63 of the Public Acts of 1923. 
The almost uniform holding is that where the provision requires that the policy 
shall have been “in force” or “in force during the lifetime of the insured” for a 
certain period, the death of the insured within the period forever bars its com- 
pletion. Jefferson Standard Life Ins. Co. v. McIntyre (D. C.) 285 F. 570; AEtna 
Life Ins. Co. v. Kennedy (C. C. A.) 31 F.(2d) 971; Greenbaum y. Columbian 
Nat. Life Ins. Co. (C. C. A.) 62 F(2d) 56; Chicago Nat. Life Ins. Co. v. Car- 
baugh, 337 Ill. 483; 169 N. E. 218; McKenna v. Metropolitan Life Ins. Co., 220 
App. Div. 53, 220 N. Y. S. 568, and annotations in 85 A. L. R. 234, 31 A. L. R. 108. 


In Thomas v. Metropolitan Life Ins. Co., 135 Kan. 381, 10 P.(2d) 864, 865, 
85 A. L. R. 229, where the provision was that the policy must have been “in 
force for a period of two years from its date of issue,” the Kansas court held 
(although in a previous case, Priest v. Kansas City Life Ins. Co., 119 Kan. 23, 
237 P. 938, 41 A. L. R. 1100, where the policy was incontestable “after one year 
from date of issue,” they had held that death of insured did not bar its operation) 
that in the present case death would bar operation, saying, by way of distinguish- 
ing the cases: “In the policies before us, however, the incontestable clause is 
materially different in text and terms. They are to be incontestable after they 
have been in force for a period of 2 years from date of issue except for non- 
payment of premiums. Ere that period elapsed, Thomas had died, and the obliga- 
tion of the policies was thereby matured and transformed into a debt due from 
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defendant to the beneficiaries, subject to whatever valid defenses could be effiectively 
offered thereto. It is rather obvious, we think, that this incontestable clause con- 
templated that the insured should be alive and in good standing with the insurance 
company. by payment of the requisite premiums regularly for the 2-year period.” 

In seeming anticipation of our conclusion, defendants argue that even if we 
should hold, in ordinary cases, that the death of the insured before the expiration 
of the period bars application of the clause, we cannot do so here as the policy 
is a joint one insuring the lives of both Cap and Allen and Allen is still alive. 
This argument is an empty one since the full amount of the policy became payable 
on the death of either. When Cap died, the policy was no longer “in force” 
within the meaning of the statute. 

[10, 11] Waiver is asserted by reason of plaintiff’s acceptance of premiums in 
October, 1926, and January, 1927, although it refused to issue additional insur- 
ance in April, 1926, after receiving an unfavorable report from investigators; and 
also because of the claim that the statute groups the lack of insurable interest 
with other types of fraud. Mr. Justice Cooley in Agricultural Ins. Co. v. Mon- 
tague, 38 Mich. 548, 31 Am. Rep. 326, in holding erroneous an instruction that 
lack of insurable interest had been waived, said: “If the instruction was correct, 
it is manifest that any person may obtain insurance upon property without any 
right in it whatsoever; he has but to disclose the facts, and the policy, though 
only a wager policy, will be as legal as any other. But such a doctrine is at war 
with the fundamental principles of insurance, which require that a person shall 
have an insurable interest before he can insure; a policy issued when there is no 
such interest is void, and it is immaterial that it is taken in good faith and with 
full knowledge. The policy of the law does not admit of such insurance, however 
willing the parties may be to enter into it. The doctrine of waiver has obviously 
nothing to do with such a case.” See, also, Hirsch v. City of New York Ins. Co., 
218 Mo. App. 673, 267 S. W. 51; Fireman’s Fund Ins. Co. v. Cox, 71 Okl. 97, 
175 P. 493; Hartford Fire Ins. Co. v. Evans (Tex. Civ. App.) 255 S. W. 487, at 
page 489 (where the reason given is that “the principle prohibiting insurance in 
favor of one having no insurable interest therein is one of public policy)”; Wise- 
cup v. American Ins. Co., 186 Mo. App. 310, 172 S. W. 73; Bush v. Hartford 
Fire Ins. Co., 222 Pa. 419, 71 A. 916. 


Furthermore, defendants’ proofs fail to establish that they were led to believe 
plaintiff had waived the fraudulent misrepresentations by their acceptance of the 
premiums. Defendants rely on New England Mut. Life Ins. Co. v. LeVey, 264 
Mich. 282, at page 285, 249 N. W. 854, as showing that the facts here constitute 
waiver, but that case may be distinguished. There the insurance company sent 
notice of rescission for fraud to the insured and thereafter accepted payment of 
premiums. In the present case, as the insured had no knowledge that the insur- 
ance company had learned of the fraud at the time it accepted payment of pre- 
miums, the insured had no reason to assume from that fact that the insurance 
company intended to waive the fraud, for in order to constitute estoppel there 
must be something misleading to the insured. Security Ins. Co. v. Fay, 22 Mich. 
467, 7 Am. Rep. 670, and in this state the requirements of waiver seem to be as 
demanding as those of estoppel. Ruddock v. Detroit Life Ins. Co., 209 Mich. 638, 
177 N. W. 242; Weller v. Manufacturer’s Life Ins. Co., 256 Mich. 532, 240 N. W. 
34, 35. In the latter case it is said: “Waiver by acceptance is not based upon con- 
tract. It is that the company is estopped to insist on conditions of the contract 
inconsistent with unconditional acceptance of the premium.” 


Upon receiving a report from the Retail Credit Company that Cap was not a 
desirable risk, plaintiff immediately notified the manager of its Detroit office. 
Manager Owen, reluctant to lose the business, suggested that an alternative report 
be obtained from R. G. Dun & Co. This was done, and, as the investigator for 
k. G. Dun & Co. secured his information through an interview with Elson, the 
report was very favorable. Plaintiff then obtained an alternative report from the 
Retail Credit Company which confirmed their first report. The evidence of fraud 
confronting the plaintiff was conflicting, and if, as plaintiff claims, they doubted 
the reliability of the Retail Credit Company report, Elson himself was the cause 
of that doubt. Though plaintiff did not know Elson was the source of R. G. Dun 
& Co.’s information, the following quotation seems applicable: “As between him- 
self and Converse, Blumrich had fully discharged his duty by making the inquiry; 
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and the former will not be heard to claim that Blumrich should have received and 
acted upon the prior information, instead of the positive statements made by him- 
self to the contrary. When one seeks the best authority to ascertain the truth of 
rumors, and is there misled, the person_misleading him can hardly be allowed to 
support rights by insisting that he should still be chargeable with the reports which 
he had endeavored in vain to verify.” Converse v. Blumrich, 14 Mich. 109, at 
page 121, 90 Am. Dec. 230. 

[12] Defendants’ argument, that plaintiff is not entitled to equitable relief 
because of unclean hands and the other reasons assigned, must be rejected, for, 
as said by Mr. Justice Wiest: “Equity looks at the whole situation, and grants or 
withholds relief as good conscience dictates.” Thill v. Danna, 240 Mich. 595, 216 
N. W. 406, 407. 

In Hess v. Bowen (C. C. A.) 241 F. 659, 662, speaking of equitable maxims, 
it is said: “Nor are these principles and rules, and this practice, hard, fast, or 
without exception. They are rather advisory than mandatory, and the application 
of the rules and of their exceptions to each particular case as it arises is still 
intrusted to the conscience of the chancellor. Yet these principles * * * serve 
to inform the intellect and to enlighten the conscience, and by them the judicial 
discretion of the court must be guided.” 

The court below required plaintiff, as a condition of cancellation of the policies, 
to return the premiums with interest to the date of tender. Defendants say that 
plaintiff's tender was defective and therefore that interest should be figured to the 
date of judgment. Plaintiff's tender was defective, they say, because it was of 
premiums of all policies issued to the partnership and demand for surrender of 
all policies, whereas by this action only the policies on the lives of Allen and 
Cap are ordered canceled. Perhaps defendant is right that a tender which is too 
broad is the same as no tender. Brink v. Freoff, 40 Mich. 610; Dodge v. Brewer, 
31 Mich. 227. But it is unnecessary to decide that question as the evidence shows 
plaintiff did tender return of the premiums on the Allen-Cap policies separately. 

[13] The court permitted plaintiff on December 9, 1933, to tax the cost of 
the bond which was required before the issuance of the injunction which restrained 
all actions at law. Defendants say that since no action at law was pending, the 
statute, 3 Comp. Laws 1929, § 14350, did not require a bond and that such costs 
may not be taxed. Plaintiff says the bond “is required by law” and falls within 
section 7, rule 5, Michigan Court Rules. The rule in question not being in effect 
at the time the bond was executed such costs are not taxable. 

The decree is affirmed, with costs to plaintiff, excepting such costs as were 
taxed with respect to the bond. 

Potter, C. J., and Nelson, Sharpe, North, Fead, Wiest, Butzel, and Edward 
M. Sharpe, JJ., concur. 


LUKAZEWSKI v. SOVEREIGN CAMP, W. O. W. No. 42. 
Supreme Court of Michigan. March 5, 1935. 
259 Northwestern Reporter 307. 


1. INSURANCE. 

While courts will not write new contract for the parties, they will construe 
life insurance contracts in a reasonable manner so as to avoid forfeitures arising 
from beneficiary’s failure to perform an impossible act. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

2. INSURANCE. 

Beneficiary of fraternal death certificate requiring proof of actual death, 
unassisted by presumption arising from disappearance, and bringing of any suit 
on certificate within one year from date of insured’s death held entitled to recover 
where, following insured’s disappearance in May, 1925, assessments were kept up, 
and insured’s death on June 22, 1925, was not discovered, despite beneficiary’s 
diligent search and inquiry, until November 1, 1932, whereupon insurer was given 
prompt notice and suit was begun on February 9, 1933. 

(For other cases, see Insurance, Dec. Dig. § 812.) 

3. INSURANCE. 

Statute of limitations did not begin to run against suit on fraternal death 
certificate until discovery of insured’s death where certificate required proof of 
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actual death, unassisted by presumption arising from disappearance, notwithstand- 
ing insured had died some seven years previously. 

(For other cases, see Insurance, Dec. Dig. § 812.) 

4. INSURANCE. ses 

Fraternal society’s absolute denial of liability on death certificate held waiver 
of further proof of identity of dead person claimed to be insured and entitled 
beneficiary of certificate to begin suit without presenting further formal proofs of 
death. 

(For other cases, see Insurance, Dec. Dig. § 789[2].) 

5. INSURANCE. 

Beneficiary of fraternal death certificate who had kept up assessments between 
date of insured’s disappearance and date of discovery of insured’s death held 
entitled to recover face of certificate, plus interest from date insurer denied lia- 
bility and proportion of assessments paid after insured’s death that was received 
by parent association, plus interest thereon from dates of payment. 

(For other cases, see Insurance, Dec. Dig. § 821.) 


Appeal from Circuit Court, Wayne County; Theodore J. Richter, Judge. 

Action by Mrs. Mary Lukazewski against the Sovereign Camp of the Wood- 
men of the World, a Nebraska corporation. From an adverse judgment, plaintiff 
appeals. 

Reversed and remanded, with instructions. 

Argued before the Entire Bench. 

Norman R. Wyckoff, of Detroit (Chas. E. Moore and Cyril E. Bailey, both of 
Detroit, of counsel), for appellant. 

Joslyn, Joslyn & Joslyn, of Detroit, for appellee. 


MAIR v. EQUITABLE LIFE ASSUR. SOC. OF UNITED STATES. No. 30223. 
Supreme Court of Minnesota. March 1, 1935. 
259 Northwestern Reporter 60. 
INSURANCE. 

Whether death of insured, resulting from lodgment in ureter of stone dis- 
lodged from kidney by fall, was caused solely by external, violent, and accidental 
means, and not directly or indirectly by bodily infirmity, so as to authorize recovery 
on double indemnity provisions of life policy held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 

Syllabus by the Court. 

A man who had a stone in his kidney suffered a fall which dislodged the 
kidney stone which then lodged in the ureter and caused his death. Under the 
evidence, it became a question for the jury whether the death was caused solely 
by external, violent, and purely accidental means and not directly or indirectly by 
bodily infirmity. 

Appeal from District Court, Hennepin County; W. C. Leary, Judge. 

Action by Ida M. Mair against the Equitable Life Assurance Society of the 
United States. From the judgment entered on a verdict directed for defendant, 
plaintiff appeals. 

Reversed and remanded for a new trial. 

Cobb, Hoke, Benson, Krause & Faegre and Geo. D. McClintock, all of Minne- 
apolis, for appellant. 

Kellogg, Morgan, Chase, Carter & Headley and David W. Raudenbush, all of 
St. Paul, for respondent. 

LorING, Justice. 


In an action upon the double indemnity provisions of a life insurance policy, 
the defendant had a directed verdict and the case comes here upon the plaintiff’s 
appeal from the judgment entered thereon. The question presented by this appeal 
is whether death, caused by the lodgment in the ureter of a stone which, by a fall 
had been dislodged from the kidney, was accidental within the provisions of a 
policy which calls for double indemnity in case of death which results from 
external, violent, and purely accidental means and is not caused directly or 
indirectly by disease or physical infirmity. 

June 10, 1929, defendant insured the life of Matthew Mair for $2,500 with a 
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provision for double indemnity in case of death by accident. Plaintiff was the 
beneficiary. Mair paid all premiums and died March 4, 1932, under circumstances 
which plaintiff claims were accidental. Defendant paid the face of the policy but 
disputes the double indemnity. 

The insured at the time of his death was 55 years of age. He was about 6 
feet in height and weighed approximately 200 pounds. He was unusually active 
and apparently enjoyed the very best of health up to February 2, 1932, when he 
slipped and fell as he was getting out of his automobile. He had a bruised spot 
over one kidney and thereafter he suffered the excruciating pain which usually 
accompanies the presence of a kidney stone in the ureter. The stone obstructed the 
tube of the ureter causing hydronephritis which was followed my pyonephritis and 
then by hypostatic pneumonia which caused the death of the insured on the 4th 
of March. All the medical witnesses agreed that if there had been no kidney 
stone, the fall would not have killed the insured. The trial court took the view 
that physical infirmity contributed directly or indirectly to death and directed a 
verdict for the defendant. 

Naturally, the solution of the question presented lies largely in the opinion of 
experts. There is very little conflict in the opinions expressed by the doctors 
called by the respective parties. No one appears to have discovered what causes 
stones to form in the kidneys, but all agree that they are built up layer upon 
layer by elements in the secretion of those organs. Stones are different in shape 
and size according to the place where they are formed and the length of time in 
which they have been built up. The plaintiffs doctors regarded the stone in and 
of itself as harmless to the health of the insured unless it should be dislodged 
and pass into the ureter. If it passed through the ureter and into the bladder, it 
would again be harmless. It was harmless in the kidney so long as it was 
dormant or passive. In some cases a stone may irritate the kidney. The size of the 
stone which caused the death of the insured was 114x6x6 centimeters and it had 
certain prongs or projections which, in the opinion of the plaintiff’s doctors, were 
likely to prevent its dislodgment from the part of the kidney in which it was 
being formed, unless there was an abnormal abdominal pressure such as the blow 
which the insured received when he fell. It was their opinion that the stone was 
dislodged by the fall and that it entered but would not pass through the ureter 
and thus caused the insured’s death in the manner above stated. 

The defendant relies largely upon Kerns v. AXtna Life Insurance Co. (C. C. 
A. 8th) 291 F. 289, and some other cases of like holding. In that case the insured 
had swallowed a small piece of metal which lodged in the oesophagus and had 
become encapsulated therein so as to be harmless to the health of the insured. 
Later he slipped and fell and thus dislodged the metal from the insulation and 
death ensued. The court denied recovery under his accident policy, stating that 
the presence of the metal had fallen into the category of a pre-existing disease 
or bodily infirmity so far as the contract was concerned. 


In support of plaintiff’s contention that the death was due solely to accident 
she cites the case of Silverstein v. Metropolitan Life Ins. Co., 254 N. Y. 81, 171 
N. E. 914, 915. In that case the insured was afflicted with a duodenal ulcer. The 
ulcer weakened the wall of the duodenum and when violence was applied to the 
abdomen a perforation occurred and peritonitis set in, which resulted in death. 

The court there allowed a recovery and held that: “The disease or the 
infirmity must be so considerable or significant that it would be characterized as 
disease or infirmity in the common speech of men. * * * ‘Our guide is the reason- 
able expectation and purpose of the ordinary business man when making an 
ordinary business contract.’ * * * A policy of insurance is not accepted with the 
thought that its coverage is to be restricted to an Apollo or a Hercules.” 

Although the ulcer weakened the duodenal wall and death would not have 
resulted from the accident without the ulcer, the court said, in substance, that 
when the abnormality was so remote in its potential mischief that common speecn 
would call it not disease or infirmity but at most a predisposing tendency, the 
fact that it started and was made operative by violence so that death resulted did 
not prevent the violence from being considered the sole cause of the death. 

We are inclined to follow the Silverstein Case and the theory which it 
expounds rather than the Kerns Case, the reasoning of which does not persuade 
us. In the case at bar we have a passive or dormant kidney stone which under 
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the evidence was wholly harmless unless dislodged. Before the accident, the insured 
was in perfect health. There had been no apparent symptoms of irritation of 
the kidney. While stones are probably dislodged by violence in a minority of 
cases, under the evidence in this case the jury might have found that the dislodg- 
ment was not reasonably likely unless abnormal pressure was exerted upon the 
abdomen; that the peculiarities of the stone itself were such as to make its 
dislodgment unlikely without abnormal pressure of violence. It was practically 
conceded by all of the doctors that the dislodgment of the stone and the obstruc- 
tion of the ureter caused the death of the insured. We therefore think the trial 
court should have submitted the case to the jury. 

We have no difficulty in distinguishing the case at bar and those like the 
Silverstein Case from cases where the insured was suffering from chronic disease 
such as diabetes or nephritis, which impairs the health and weakens the resistance 
so that when aggravated by violence the disease effects death. The difference lies 
in that in one case the disease is merly aggravated by the violence, while in the 
other it is in its fatal aspects entirely set in motion by the violence. Applied to 
the case at bar, we may justly say that the jury might find that the violence was 
the sole cause. 

The judgment is reversed and the case remanded for a new trial. 





BYRNE v. PRUDENTIAL INS. CO. OF AMERICA. No, 23114. 
St. Louis Court of Appeals. Missouri. March 5, 1935. 
Rehearing Denied March 19, 1935. 
79 Southwestern Reporter (2d) 789. 
2. INSURANCE. 

Soliciting agent of insurer, even though he is without power to issue policies, 
is insurer’s agent in taking applications, with full power and authority as to such 
applications, and acts performed and knowledge received and acted upon by him 
in connection with applications are binding on insurer, in absence of fraud or 
collusion between agent and applicants. 

(For other cases, see Insurance, Dec. Dig. § 101.) 

3. INSURANCE. 

Insurer relying upon fraud and misrepresentations of applicant in procuring 
insurance as ground for avoiding policy or liability thereunder has burden of 
proof. 

(For other cases, see Insurance, Dec. Dig. § 646[1%].) 

4, INSURANCE. 
In action on industrial policy, burden was upon plaintiff, admitting having 
signed insured’s name to application although application provided that it should 
be signed by insured if 16 years old or over, to show why she had not read 
application and that her signing insured’s name was done in good faith. 
(For other cases, see Insurance, Dec. Dig. § 646[3].) 
5. INSURANCE. 

In action on industrial policy by administratrix of insured, whether insurer 
iad issued policy as result of fraud and collusion practiced upon it by administra- 
trix and insurer’s agent in signing of application in insured’s name by admin- 
istratrix held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[6].) 

6. INSURANCE. 

In action by administratrix of insured on industrial policy which insurer claimed 
was void for collusion between its soliciting agent and administratrix who had 
signed insured’s name to application, testimony of administratrix as to conversa- 
tion had with agent at time of signing application held admissible as res geste and 
on ground that accredited agent for soliciting of new applications for industrial 
policies is agent of insurer. 

(For other cases, see Insurance, Dec. Dig. § 655[2].) 

7. INSURANCE. 

That plaintiff, if she be deemed to have attempted to take out industrial policy 

upon half-brother’s life, had no insurable interest, held not to defeat her right of 
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recovery on policy where she was not named as beneficiary in policy and was 
suing merely as administratrix of insured’s estate. 

(For other cases, see Insurance, Dec. Dig. § 624[6].) 

Appeal from St. Louis Circuit Court; Frank C. O’Malley, Judge. 

“Not to be published in State Reports.” 

Action by Oma Byrne, administratrix of the estate of Henry Schockley, 
deceased, against the Prudential Insurance Company of America. Judgment for 
piaintiff, and defendant appeals. 

Affirmed. 

Fordyce, White, Mayne & Williams and Paul S. Schmid, all of St. Louis, for 
appellant. 

Louis H. Steffen and David W. Fitzgibbon, both of St. Louis, for respondent. 

Brecker, Judge. 

This is an action by plaintiff in her capacity as administratrix of the estate of 
Henry Schockley upon an industrial policy of life insurance allegedly issued by 
defendant company upon the life of the said Henry Schockley, now deceased. The 
case originated before a justice of the peace, and upon appeal, on trial de novo 
in the circuit court before a jury, resulted in a verdict for plaintiff, and from the 
resulting judgment defendant brings this appeal. 

Plaintiff's amended petition is in conventional form. The defendant filed no 
written pleading. 

The record discloses that Henry Schockley,.now deceased, during the greater 
— of his life was supported, educated, and maintained by Oma Byrne, his 
lialf-sister, who is plaintiff in this action as administratrix of his estate, and that 
the said Oma Byrne, from the time Schockley was 4 years of age—for a period 
of nearly 15 years—had carried a small industrial policy of insurance upon his life 
in the defendant company of the face value of $180, paying therefor a premium of 
5 cents a week; that Mrs. Byrne did all of her business with the defendant through 
its agent named Ragland, who called each week to collect the premium; that in 
July, 1930, at the time when Schockley had reached the age of 18 years, said Rag- 
land, the defendant’s regular representative or debit agent, called at her home and 
advised her that the small policy of insurance then in effect upon the life of said 
Schockley would not be sufficient to bury him in the event of his death, and 
advised her to cash in that particular policy and take out a larger policy, one for 
$500. Mrs. Byrne informed Ragland that her brother was not in town at that time 
and therefore could not be examined, whereupon the agent informed her that it 
was not necessary for the doctor to see her brother “nor to have him sign or 
anything else.” Thereupon plaintiff signed Schockley’s name to the application, 
and in due course the defendant issued its policy of industrial insurance on the 
life of said Schockley in the sum of $500. It further appears that the original 
policy heretofore mentioned was turned in and the cash surrender value thereof 
amounting to about $28 was paid to Mrs. Byrne. After the issuing of the new 
policy, Mrs. Byrne paid the requisite premium of 23 cents per weck to the agent 
until the death of the named insured some 5 months later. Payment of the policy 
was refused by defendant company on the ground that there was no contract of 
insurance between the insured and the company. 


At the close of plaintiff’s case, the defendant presented a demurrer and also a 
motion for a directed verdict, which were refused and exceptions duly taken. 
Defendant thereupon introduced in evidence the application for the policy which 
had been identified by plaintiff as the one to which she had signed Schockley’s name. 
No testimony outside of the introduction of this application was offered by defend- 
ant. Defendant, at the close of the case again offered a demurrer and requested a 
directed verdict which, as before, were overruled. 


A reading of the record discloses that, while the defendant did not introduce 
any witnesses, it based its defense upon the theory that no insurance had ever 
become effective by reason of fraud and collusion between the agent and Oma 
Byrne in having her sign the name of Schockley to the application contrary to the 
provisions therein. 

Defendant here on appeal assigns as error the refusal of the trial court to 
sustain the demurrers and requests for a directed verdict offered at the close of 
plaintiff's case and again at the close of the entire case, contending that plaintiff's 
testimony showed that it was a valid and binding contract of insurance having been 
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entered into between Harry Schockley and the alleged insured, and defendant com- 
yany. 

[1] We must consider this assignment of error in light of the record before 
us. The first question that presents itself is whether the defense of fraud is avail- 
able to defendant under the pleadings in the case. 

It is no longer open to question in this state, but that in actions originating 
before justices of the peace, where no formal pleadings are required, the defendant 
under the general issue is entitled in such actions to interpose any defense it may 
have without pleading it specially, and under the general issue it has been held that 
the defendant may show fraud. Olds v. Aven (Mo. App.) 182 S. W. 1010; Bales v. 
Heer, 91 Mo. App. 426; 35 C. J. 634, note 29b, Fraud. 

{2] The rule is to be borne in mind that a soliciting agent of an insurance 
company, even though he be without power to issue policies, is the company’s agent 
in taking applications, with full power and authority as to such applications, and 
that acts which he performs and knowledge which he receives and acts upon in 
connection with such applications are binding on the company absent fraud or col- 
lusion between such agent and those seeking the insurance. Kring v. Ins. Co., 195 
Mo. App. 133, 189 S. W. 628; Ormsby v. Ins. Co., 98 Mo. App. “ ae W. 
139; Ormsby v. Ins. Co., 105 Mo. App. 143, 79 S _W. 733; Farber v. Ins. Co., 191 
Mo. App. 307, loc. cit. —_" 177 S. W. 675; Ross-L angford v. Ins. Co., 97 Mo. App. 
79; loc. cit; 85, 72: SW. 7 3rabham vy. Ins. Co. (Mo. App.) 253 S. W. 786; Zeil- 
man vy. Ins. Ass’n, 224 ‘i ys 145, loc. cit. 150, 22 S.W.(2d) 8&8. 

[3, 4] Where defendant relies upon fraud aa misrepresentations in procuring 
the insurance as a ground for avoiding the policy or liability thereon, the burden is 
upon it to prove such facts. Ley v. Ins. Co., 120 Iowa, 203, 94 N. W. 568. Defend- 
ant’s burden in this case, therefore, was to prove, not only that the insured did not 
in point of fact sign the application for the policy, but that plaintiff, who signed the 
insured’s name to the application, knew that the application was required to be 
signed by the party to be insured, and that her signing thereof in the place of such 
insured was done with the intent to deceive defendant, and that the defendant would 
would not have issued the policy but for the fraud so practiced on it. But here, 
since it is admitted that the insured did not sign the application, and that the appli- 
cation itself, upon the line where the plaintiff signed the name of the insured, sets 
out that the application should be signed by the insured if the insured is “16 years 
old or over,” and that plaintiff was able to read, in our view it became incumbent on 
plaintiff to show why she did not read the application and that her signing the name 
of the insured was done in good faith without intent to deceive (Dillon vy. Ins. Co., 
5 Ontario Law, 434), and must show a state of facts indicating honesty and truth- 
iulness on her part (Grattan v. Ins. Co., 92 N. Y. 274, 44 Am. Rep. 372). 

[5] In light of all the facts in the case, we cannot accede to the argument made 
by appellant that the very fact that the agent of the insurer advised and had plain- 
tiff sign the name of the applicant for the insurance instead of requiring the named 
insured to sign the application himself was such an act as would warrant a ruling 
as a matter of law that such agent and plaintiff intended thereby to perpetrate a 
fraud upon the insurer. In this connection it must be remembered that the policy 
applied for was an industrial policy which required no medical examination of the 
party to be insured, and which policy contained the customary facility of payment 
clause, and that plaintiff was not seeking and did not have herself named the bene- 
ficiary therein, and that she is bringing this action in her capacity as administratrix 
of the estate of the insured. 

Plaintiff herself testified that the agent of the defendant at whose request she 
signed the application in question “was the agent who came around and collected 
her premiums and was the man who delivered the policy to her and with whom she 
had all her dealings. * * * He was the agent in her neighborhood and collected the 
insurance every month; and that he collected the premiums and wrote the policy 
and did all the business.” And, when she was asked the question, on cross-exam- 
ination, whether or not the words “signature of applicant to be made by person 
whose life is to be insured if 16 years old next birthday or older, or if under by 
parent or guardian,” were printed in the application on one side of the line intended 
tor the signature of the applicant, and whether or not the words “state the relation- 

ship of person who signed if life proposed is less than 16 years old next birthday,” 
did not appear upon the application on the other side of such line, she answered, 
“Very small print, very small print, yes. * * * I didn’t see that at the time.’ 
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Plaintiff’s testimony is to the effect that she was induced to sign the name of 
the insured to the application after she had stated to the agent of the company that 
the insured was not then present, and suggesing that she would have him go down 
for a medical examination and sign before the policy was issued, and that she signed 
only upon the statement of the agent that it would be all right for her to sign the 
insured’s name to the application. In this connection we must bear in mind that the 
plaintiff had theretofore carried a policy of insurance on the life of the insured 
for many years, which she had cashed in upon advice of the agent, and upon his 
solicitation had taken out this present larger policy. So, too, this is a policy of indus- 
trial insurance which does not require any medical examination and the very 
application for which, introduced in evidence by defendant, shows that it was per- 
missible, in cases where the insured is a minor under the age of 16 years, for some 
one other than the insured to sign the application, and that only in cases where 
the insured is a minor over 16 years of age is it required that the insured sign 
the application in person, and that plaintiff did not notice the printed requirement 
that, if the minor to be insured is over 16 years, he himself should sign the appli- 
cation, because the printing of such notice on the side of the blank line in the 
application intended for signature is in “very small print,” which is corroborated 
by the photostatic copy of the application inserted in the abstract, which shows 
that it would take excellent eyesight to read the small print at all, and we note 
the further fact that the agent was not adduced as a witness for defendant. Upon 
the record before us we are constrained to the view, and so hold, that at most 
the question of whether the defendant company issued the policy herein sued upon 
as the result of fraud practiced upon it by Oma Byrne and its agent was a ques- 
tion for the jury. It follows that the demurrers and requests for a directed ver- 
dict were properly ruled. 

[6] Appellant makes the further contention that the court erred in permitting 
plaintiff to testify as to the conversation alleged to have taken place between her- 
self and the soliciting agent of defendant company at the time the application for 
the policy was signed by Mrs. Byrne. 

The objection to the introduction of this testimony made by counsel for defend- 
ant as shown by the abstract of the record before us was “that there was 
collusion between the agent Ragland and this lady, and for that reason the defend- 
ant was not bound by the acts of the agent Ragland, and anything which she 
may testify to as to what took place between herself and Ragland conflicts with the 
hearsay testimony rule.” Before the court ruled upon the objection, the plaintiff 
was permitted to testify that Ragland was the only person in connection with the 
insurance company that she had any dealings with; that he was the agent who 
delivered the policy and collected the premiums thereon. Counsel for defendant 
himself asked plaintiff whether Ragland was not the man on her particular debit 
or territory, and her answer was that “he was the agent in her neighborhood and 
collected the insurance every month; that he collected premiums and wrote the 
new policy and did all the business.” Plaintiff was then asked whether the col- 
lection of the premiums and the writing of a new policy and bringing it back was 
the entire scope of his duty so far as she was concerned, and she testified that it 
was, whereupon counsel for defendant renewed his objection on the ground above 
stated and the additional ground that Ragland was simply the debit man on that 
territory. The court ruled the conversation had between plaintiff and the agent 
admissible. 

It being conceded that Ragland was in point of fact a duly accredited agent 
of the company for the purpose of soliciting new applications for industrial pol- 
icies of insurance for defendant company, and since our statutes designate such 
solicitor the agent of the insurer, the representations, declarations, and admissions 
of such agent of the company in soliciting the application for insurance are admis- 
sible (Boggs & Leathe v. American Ins. Co., 30 Mo. 63; Bergeman v. Ry. Co., 104 
Mo. 77, loc. cit. 86, 15 S. W. 992, and cases cited), and where the defense, as here, 
is that of fraud and collusion between the soliciting agent and the party making 
the application for the insurance, all the facts and circumstances bearing upon the 
transaction and constituting a part of the res gest are admissible in evidence. 

[7] The sole remaining point raised is that the trial court erred in refusing to 
sustain the demurrer of the defendant at the close of plaintiff's case and again at 
the close of the entire case; likewise that the court erred in refusing to grant the 
directed verdict requested at the close of plaintiff’s case and at the close of the 
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entire case, “because, even granting solely for the sake of argument that the 
plaintiff herself had attempted to take out a policy on the life of her half brother 
still, inasmuch as she was then a married woman residing with her husband she 
had no insurable interest in the life of her half brother and consequently the pur- 
ported policy is void.” This point is without merit. 

As we have stated above, this is an industrial policy containing the standard 
facility of payment clause, and Oma Byrne is not designated as beneficiary therein. 
Oma Byrne is suing here in her capacity as administratrix of the estate of Henry 
Schockley, deceased, and, if the policy of insurance was in effect at the time of the 
death of said Schockley, absent the insurer having availed itself of its option 
under the facility of payment clause to pay the proceeds to one who came within 
the provisions of that clause, plaintiff as such administratrix is entitled to recover. 
Eulinberg v. Ins. Co. (Mo. App.) 261 S. W. 725. 

Holding as we do, that the demurrers and motions for a directed verdict were 
properly ruled, in that upon the record before us the question of fraud and collu- 
sion between the agent of the insurer and Oma Byrne who signed the application 
for the policy was properly a question for the jury, and having ruled adversely the 
other assignments of error urged here by appellant, the judgment should be af- 
firmed. It is so ordered. 


Hostetter, P. J., and McCullen, J., concur. 


HART v. MISSOURI STATE LIFE INS. CO. No. 18202. 
Kansas City Court of Appeals. Missouri. Jan. 28, 1935. 
Rehearing Denied Feb. 18, 1935. 
79 Southwestern Reporter (2d) 793. 
1. INSURANCE. 

Insurer, having permitted insured to pay premiums long after they were 
due, could not refuse to accept premiums tendered by insured on ground they 
were past due. 

(For other cases, see Insurance, Dec. Dig. § 392[1].) 

2. INSURANCE. ; an : 

Beneficiary held not estopped from insisting upon validity of life policy 
where insured had not done, or omitted to do, anything which misled insurer 
to its hurt. 

(For other cases, see Insurance, Dec. Dig. § 615.) 

6. INSURANCE. ; ‘ 

Interpretation of life policy which had been issued in Kansas, but exchanged 
for policy which, together with insurer’s contract of assumption, was executed 
in Missouri, Weld governed by laws of Missouri. 

(For other cases, see Insurance, Dec. Dig. § 147[2].) 

7. INSURANCE. 

In action on life policy where execution of policy with another insurer and 
assumption of contract by defendant insurer were admitted, and insurer’s per- 
mitting of insured to pay premiums after due date was shown by insurer’s 
receipts, and death of insured was not controverted, plaintiff held entitled to 
judgment as matter of law. 

(For other cases, see Insurance, Dec. Dig. § 668[8].) 

Appeal from Circuit Court, Vernon County; C. A. Hendricks, Judge. 

“Not to be published in State Reports.” 


Action by Cora Hart against the Missouri State Life Insurance Company, 
successors to the International Life Insurance Company. Judgment for plaintiff, 
and defendant appeals. 

Affirmed. 

Phelps & McCaffree, of Nevada, Mo., for appellant. 

McFarland & Edsell, of Kansas City, D. A. Routh, of Nevada, Mo., and 
Hume & Raymond, of Kansas City, for respondent. 

CAMPBELL, Commissioner. : 

The International Life Insurance Company, on October 10, 1925, issued to 
Joseph Hart a policy of life insurance in the sum of $500 which, by its terms, 
expired December 1, 1933. The policy says that it was issued in exchange for a 
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certificate of membership of the Mutual Protective League and the contract of 
reorganization of said league with the Protective League Life Insurance Com- 
pany. The premium was $1.26, payable on the first day of each month. The 
obligations of this policy were assumed by the defendant Missouri State Life 
Insurance Company on August 25, 1928. The insured died December 13, 1932. 
Thereafter, plaintiff, the beneficiary in the policy, brought this suit based upon 
the policy and the contract of assumption, seeking to recover the amount of the 
policy, penalties, and attorney’s fees. She had a verdict and judgment in the 
sum of $662.62. The defendant has appealed. 

In July, 1932, the insured sent to defendant the sum of $1.26 in payment of 
the premium for the month of May, 1932. The defendant, on July 11, 1932, wrote 
to the insured, acknowledged receipt of the remittance, stated that the policy 
had lapsed “in accordance with its terms,” inclosed application for reinstatement, 
and requested the insured to “complete this form correctly and in detail.” The 
insured completed the form, stated therein that he was in good health, and 
returned it to the defendant on July 15. On July 13, the defendant received from 
the insured the sum of $3.78 covering the premiums for June, July, and August. 
The defendant, on August 13, wrote to the insured, saying that it was “sorry” 
that it was unable to approve his application for reinstatement and inclosed 
check for $5.04 in refund of the premiums which were tendered. The insured 
received the check, indorsed and cashed it. 

Under the head “Points and Authorities,” the defendant contends that its 
demurrer to the evidence should have been sustained for the reason that the 
policy lapsed for nonpayment of the premium due May 1, 1932, and that insured 
acquiesced in the forfeiture of the contract and was thereby precluded from 
asserting any further right or interest thereunder. No authority is cited in 
support of this contention. 

[1] The defendant under the terms of the policy had the right to insist upon 
prompt payment of premium, but it did not do so. On the contrary, it permitted 
the insured to pay premiums long after they were due. In such circumstances, 
the defendant did not have the right to refuse to accept the premiums tendered 
by the insured covering the months of May, June, July, and August. Wagaman 
v. Security Mutual Life Ins. Co., 110 Mo. App. 616, 85 S. W. 117; Wacker v. 
National Life & Accident Ins. Co., 210 Mo. App. 586, 213 S. W. 869. 

[2] The record discloses that the defendant, before it returned the premiums, 
had definitely concluded to declare a forfeiture of the policy. There was noth- 
ing that the insured could have done which would have prevented such action 
on the part of the defendant. The insured did not do or omit to do anything 
which misled the defendant to its hurt. Hence, there was no estoppel. “Estop- 
pel arises only when one has been misled to his hurt by the conduct of another.” 
Losee v. Crawford, 222 Mo. App. 683, 5 S.W.(2d) 105, 108. 

[3-5] The defendant complains of the action of the court in permitting a 
witness for plaintift to testify concerning a conversation she had with defendant's 
agent McCaslin, who was in charge of defendant’s office. The evidence was 
introduced for the purpose of showing waiver of proof of death. The answer 
admitted the execution of the policy and contract of assumption, and pleaded 
that the policy was forfeited for the nonpayment of the premium due May 1. 
Hence, evidence tending to show waiver of proof of the death was harmless as 
well as unnecessary. The other questions presented under points and authorities 
are as follows: 

a 


“(a) An instruction which is a comment upon the evidence is erroneous and 
ground for reversal. 

“(b) An instruction which submits questions to the jury not based upon 
competent evidence is reversible error. 

“(c) An instruction submitting matters to the jury not properly pleaded in 
a petition 1s erroneous. 

“(d) An instruction which directs the jury to find for a certain party, 
finding certain facts to be true which does not take into consideration all mate- 
rial facts is erroneous. 

“(e) Defendant’s Instruction ‘A’ was a correct statement of the law and the 
court’s refusal to give same was error. 
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“4, 

“The state in which the last act of a contract is performed is the state the 
laws of which govern in all matters of interpretation of a contract.” 

Manifestly, points 3 and 4 present mere abstract legal propositions, and are 
too general for consideration. Johnston v. Ragan, 265 Mo. 420, 178 S. W. 159; 
Campbell v. Campbell, 323 Mo. 1149, 20 S.W.(2d) 655; Hunt v. Hunt, 307 Mo. 
375, 270 S. W. 365, 369. Furthermore, the points are unsupported by citation of 
authority and are, therefore, not reviewable. Murphy v. Fidelity National Bank 
& Trust Co., 226 Mo. App. 1181, 49 S.W.(2d) 668. 

[6, 7] There was no evidence sustaining the contention that the policy sued 
upon was a Kansas contract. The insured received a benefit certificate issued 
in Kansas which was exchanged for the policy in suit. The policy and contract 
of assumption were executed in Missouri, and, therefore, the laws of Missouri 
govern. As stated above, the execution of the policy and contract of assumption 
were admitted. The fact that insured was permitted to pay premiums long after 
they were due was shown by receipts signed by the defendant. The death of 
insured was not controverted. On these facts the court could very well have 
told the jury that plaintiff was entitled to have the benefit stated in the policy. 
The judgment is affirmed. 

Reynolds, C., concurs. 

Per Curiam. 

The foregoing opinion of Campbell, C., is adopted as the opinion of the 
court. 

The judgment is affirmed. 

All concur. 


RAGSDALE v. BROTHERHOOD OF RAILROAD TRAINMEN. No. 18182. 


Kansas City Court of Appeals. Missouri. Dec. 3, 1934. 
Rehearing Denied Feb. 18, 1935. 
80 Southwestern Reporter (2d) 272. 
2. INSURANCE. 

Where benefit certificate was issued at home office of fraternal benefit society 
in Illinois, and society’s domicile was subsequently changed to Ohio, but delivery 
of certificate to and acceptance by insured occurred in Missouri, and premiums 
were there paid, certificate held a Missouri contract governed by Missouri laws 
and decisions, notwithstanding respective provisions of contract and society’s con- 
stitution that certificate should be deemed made under, and be construed under, 
laws of Illinois or law of state in which grand lodge had headquarters. 

(For other cases, see Insurance, Dec. Dig. § 712.) 

4. INSURANCE. 

Where benefit certificate issued by foreign fraternal benefit society was, under 
facts, a Missouri contract, but society had not obtained license to transact business 
in Missouri, general insurance laws of state, rather than laws concerning insurance 
by such societies, governed (Mo. St. Ann. § 6005, p. 4577). 

(For other cases, see Insurance, Dec. Dig. § 688.) 

5. INSURANCE. 

To entitle fraternal benefit society to have insurance contract construed as 
one of a fraternal benefit society rather than as old line policy, contract must be 
of the kind authorized by statute limiting class of beneficiaries in insurance 
certificates issued by such societies (Mo. St. Ann. § 5995, p. 4567). 

(For other cases, see Insurance, Dec. Dig. § 688.) 

6. INSURANCE. 

Where benefit certificate issued by fraternal benefit society did not show that 
amount to pay the insurance promised was to be gathered wholly or partly from 
assessments on policyholders, and it was in fact not so gathered, such insurance 
must be deemed old line insurance, not fraternal benefit insurance. 

(For other cases, see Insurance, Dec. Dig. § 688.) 

7. INSURANCE. 
_ Where benefit certificate issued by organization of railroad trainmen, a 
fraternal benefit society, was issued long before enactment of statute exempting 
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societies which limit their membership to one hazardous occupation, such statute 
held not to apply to or exempt such society from operation of general insurance 
laws (Mo. St. Ann. § 6021, p. 4588). 

(For other cases, see Insurance, Dec. Dig. § 688.) 
8. INSURANCE. 

Life policy is governed by law in force when policy was issued. 

(For other cases, see Insurance, Dec. Dig. § 4.) 
9. INSURANCE. 


Reference, in application for fraternal benefit certificate and in the certificate, 
that insured would comply with present and future provisions of constitution, 
by-laws, and rules held to refer only to provisions relating to regulation and 
conduct of affairs of the society and duties of members, not to those attempting 
to change or nullify the certificate, and rights of insured under certificate could 
not be impaired by any by-law subsequently enacted, especially where, because of 
society’s noncompliance with state laws, certificate was to be treated as old line 
policy (Mo. St. Ann. § 5729, p. 4369). 

(For other cases, see Insurance, Dec. Dig. § 715.) 

10. INSURANCE. 

Where fraternal benefit certificate which, because of society’s noncompliance 
with state laws, was to be deemed an old line policy, promised to pay upon total 
and permanent disability without qualification, while society’s constitution and 
by-laws attempted to limit total permanent disability to loss of hand or foot or 
both eyes or arrival at 70 years of age, such limitations, even if considered part 
of contract, were deemed waived by society as in conflict with certificate. 

(For other cases, see Insurance, Dec. Dig. § 719[4].) 

11. INSURANCE. 

Where, on the facts, one provision of policy creates liability and another 
limits it, former will be enforced. 

(For other cases, see Insurance, Dec. Dig. § 726.) 

12. INSURANCE. 


Where, at time of, and since, plaintiff's application for fraternal benefit 
certfiicate, society issued, over facsimile signature of grand secretary and treasurer, 
printed statement, on back of its pamphlet containing constitution and by-laws, 
that every member was insured against “total and permanent disability,” and 
plaintiff relied on it, society held estopped from claiming limitation of term “total 
and permanent disability” by afterwards providing that it must arise from certain 
causes. 

(For other cases, see Insurance, Dec. Dig. § 719[1].) 

13. INSURANCE. 


Where fraternal benefit certificate provided for payment upon total and per- 
manent disability without qualification and without clause “within meaning of 
section 45” of society’s constitution, provision of such section that only person 
suffering loss of certain members should be considered totally and permanently 
disabled held waived by society, so that recovery could be based on total and 
permanent disability caused by disease. 

(For other cases, see Insurance, Dec. Dig. § 718.) 

14. INSURANCE. 


Insured’s failure to pay dues to fraternal benefit society after notice to society 
of his total and permanent disability held not to deprive him of rights under 
certificate. 

(For other cases, see Insurance, Dec. Dig. § 787.) 

15. INSURANCE. ; 

Where insured, rendered totally and permanently disabled by disease, was 
under the certificate entitled to recover for such disability, fact that he used 
blanks and forms sent him by society in making claim, which forms were for 
disability claim addressed to systematic benevolence of society rather than to 


claims as of right, held not to estop insured from insisting upon his claim and 
suing thereon. 


(For other cases, see Insurance, Dec. Dig. § 789[1].) 
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Appeal from Circuit Court, Randolph County; A. W. Walker, Judge. 

Suit by Edward Ragsdale against the Brotherhood of Railroad Trainmen. 
Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Hunter & Chamier, of Moberly, for appellant. 

Thos. J. Tydings and W. M. Stringer, both of Moberly, for respondent. 


WEAVER v. WEST COAST LIFE INS. CO. No. 7342. 
Supreme Court of Montana. March 20, 1935. 
Rehearing Denied April 1, 1935. 
42 Pacific Reporter (2d) 729. 
1. INSURANCE. 

Mere delay in passing on application for life insurance cannot be construed as 
an acceptance thereof by insurer so as to support an action ex contractu. 

(For other cases, see Insurance, Dec. Dig. § 130[4].) 

2. INSURANCE. 

Even if action of tort may be maintained against insurer for neglect in failing 
to act on application for life policy where there is subsequent loss not covered 
by insurance, plaintiff must establish damage by showing either that other insur- 
ance could have been secured or that applicant was an insurable risk of such 
character that other insurers would be likely to have accepted risk. 

(For other cases, see Insurance, Dec. Dig. § 130[4].) 

3. INSURANCE. 

Recovery could not be had for insurer’s neglect in failing to act on applica- 
tion for life policy prior to applicant’s death, notwithstanding testimony that, if 
notice of rejection had been received, application would have been made to other 
insurers, where applicant was suffering from tuberculosis and there was no evi- 
dence that other insurance could have been secured. 

(For other cases, see Insurance, Dec. Dig. § 130[4].) 


Appeal from District Court, Silver Bow County; T. E. Downey, Judge. 

Action by Bridget Agnes Weaver against the West Coast Life Insurance 
Company. Judgment for plaintiff, and defendant appeals. 

Judgment reversed, and cause remanded, with direction. 

H. D. Carmichael, Kremer & Kremer, and L. P. Sanders, all of Butte, for 
appellant. 

M. S. Galasso and N. A. Rotering, both of Butte, for respondent. 

ANDERSON, Justice. 

Plaintiff brought this action against the defendant, a corporation licensed to 
transact a life insurance business in Montana, to recover damages alleged to have 
been suffered by her by reason of the failure of the defendant to accept or 
reject the application of her husband for life insurance within a reasonable time. 

In her complaint plaintiff alleged the corporate capacity of the defendant; 
that it was transacting a business of selling and issuing policies of life insurance 
and was licensed to do business in the state of Montana; that plaintiff was the 
wife of James Weaver, who died January 21, 1931; and that one Goodman was 
the agent of the defendant to sell life insurance contracts. These allegations were 
admitted by the defendant. 

It was further alleged in the complaint that on or about October 10, 1930, 
Goodman, as defendant’s agent, sought out the plaintiff and her then husband and 
obtained from them applications to the defendant for a joint policy of life insur- 
ance insuring their lives against death in the sum of $3,000, payable to the sur- 
vivor; that Goodman then informed plaintiff and her husband that the annual 
premium for this policy was the sum of $121.01; that the policy would be 
delivered to them about November 1, 1930, from which date the insurance would 
be in full force and effect; that they relied upon the statements made by the 
agent, and signed the applications with the understanding that they must submit to 
an examination by a physician selected by defendant; and that they settled the 
first annual premium by the execution and delivery of a promissory note due in 
aie which was accepted by the agent. These allegations were denied by the 
detendant. 


Plaintiff further alleged that on October 10, 1930, the agent of defendant took 
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her and her husband to Dr. Kane, a medical examiner for the defendant, who 
examined them; this is admitted by defendant. It is then alleged that at the con- 
clusion of the examination Dr. Kane informed them that they were both in good 
physical condition, and that he would so report to the defendant; that on several 
occasions between the Ist and the 20th days of November Goodman informed 
plaintiff and her husband that “the policy is on its way and that you will get it 
any day”; that they should not worry; that the policy had been issued, and that 
everything would be all right; that they believed these statements, and by reason 
thereof did not apply to any other life insurance company for a similar policy, 
which they would have .done had it not been for these statements by the agent; 
that about November 20, 1930, plaintiff and her husband tendered payment of the 
note to the agent, which was made payable to himself; that he informed them he 
was busy with other matters and did not have the “note handy,” not to worry, but 
that he would call upon them in a few days, take the money, and return the note; 
that defendant negligently failed to deliver to plaintiff and her husband the policy 
of insurance applied for, or any other policy of insurance, and failed to issue a 
joint policy of insurance within a reasonable time, or, as promised by the agent, 
during the lifetime of plaintiff's husband, and never, until after the death of her 
husband, advised her of the rejection of the application, but, on the contrary, 
defendant, acting through its agent, stated that the policy had been issued, or 
would be issued, and thereby defendant lulled plaintiff and her husband into a 
feeling of security, and prevented them from applying to another life insurance 
company for a policy, which they would have done had it not been for the con- 
duct of defendant’s agent. All these allegations were denied by the answer of 
defendant. 

Plaintiff alleged that on December 10, 1930, her husband became ill and died 
on January 21, 1931; that she notified defendant of his death, and requested blanks 
for the purpose of making proof of loss and demanded payment of the sum of 
$3,000, which the defendant refused to pay. Defendant admits the death of plain- 
tiff’s husband, her demand, and its refusal to pay. 

The further allegation of plaintiff that defendant should have acted upon the 
applications within a reasonable time, but that it neglected to act thereon at any 
time between the date of the applications and the death of Weaver, is denied in 
defendant’s answer. ; 

Defendant moved to strike certain allegations from the complaint; the motion 
was granted in part and denied in part. Thereafter a general demurrer was filed, 
which was overruled. The answer, in addition to the admissions and denials 
already noted, pleaded an affirmative defense, to which plaintiff replied, denying 
all allegations inconsistent with her complaint. The cause was tried before the 
court sitting with a jury. At the outset of the trial the defendant again challenged 
the sufficiency of the complaint for substance. Substantially all of the testimony 
offered in support of plaintiff’s cause of action was received in evidence over 
defendant’s objections on numerous grounds. 

Plaintiff testified that on the evening of October 10, 1930, Goodman, admittedly 
an agent of the company authorized to solicit insurance contracts, appeared at her 
home and engaged plaintiff and her husband in conversation “about a joint policy 
on both of them for $3,000, payable to the survivor after the death of either; 
that Goodman said they might expect the policy in two weeks or around the Ist 
of November; that, following the examination by Dr. Kane of plaintiff and her 
husband, he (Dr. Kane) said that “we were both in good health.” The note given 
for the first premium, in the sum of $128.01, signed by Mr. Weaver, was received 
in evidence. Plaintiff testified further that about November 20, 1930, she offered 
to pay Goodman the amount of the note, and he said, “I am awfully busy, Mrs. 
Weaver, and I have not got the note handy, but you come back later or I will 
come up to your house and will bring the note with me”; that she and her husband 
relied on the statements made by Goodman and Dr. Kane, and received no notice 
prior to Weaver’s death of the rejection of the applications, and that, if such 
notice had been received by them in October, November, or December, they 
“would have went elsewhere for insurance to some other insurance company” for 
a joint policy in the sum of $3,000, and that her husband had secured other insur- 
ance on his life in 1926; that in response to a demand by letter, dated February 
21, 1931, defendant advised plaintiff that the applications had never been accepted 
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by the company; and that between October 10, 1930, and December 20, 1930, her 
husband had suffered no accident or serious illness. 

Dr. Kane identified the medical examiner’s report, which was received in 
evidence, and testified that from the answers in response to the questions on the 
report made to the defendant he considered Mr. Weaver’s health “was all right,” 
and “I considered him insurable”; that he made no laboratory test of the lungs of 
Mr. Weaver, and never saw him again. 

The witness O’Connell, who was present at the time of the solicitation of the 
insurance applications from plaintiff and her husband, testified that the Weavers 
applied for a joint policy for $3,000; that he had formerly acted for the defendant 
company as a soliciting agent, and that, from his knowledge and experience, 2 
weeks was a reasonable time after the medical examination was completed within 
which the defendant could accept or reject the applications; and that he saw the 
application blank of Mr. Weaver at the time it was signed, and the amount of 
insurance specified was $3,000 “joint life” instead of “$2,000” of “Endowment 835.” 
The application which the company received signed by Mr. Weaver was for $2,000 
endowment at the age of 85. O’Connell testified that nothing was said at the time 
of the signing of the application about any other form of insurance, and that 
Goodman propounded the questions to the applicant and recorded the answers in a 
notebook to be thereafter transcribed on the application blank then signed by Mr. 
Weaver, and that, other than the amount and kind of insurance, the name and 
address of the applicant, and the history of his brothers and sisters, the application 
was entirely blank at the time of its execution by Weaver. 

Carlos C. Warner, secretary of the defendant company, whose home office is 
at San Francisco, Cal., testified that the application signed by James Weaver was 
received at their office in San Francisco on October 29, 1930; that, as such officer, 
he on October 30th instructed Mr. Goodman to request Mr. Weaver to report to 
Dr. Kane for further examination. 

Dr. Austin, who was the medical examiner for the defendant at its home 
office, said he wrote Dr. Kane on October 30, 1930, “for additional medical history, 
additional physical examination and report, and further report concerning the 
insurance history of the applicant, and whether or not he had ever been declined 
by any insurance company.” He further said he had secured information relative 
to whether the applicant had suffered from any ailment or disease of the lungs 
from the Metropolitan Life Insurance Company. 

The application signed by the applicant, Weaver, contained the following 
question: “Has any accident, health or total or permanent disability application for 
insurance on your life been declined, postponed or withdrawn or any such insur- 
ance on your life been cancelled by ally company, association or society?” to 
which the answer was, “No.” In response to inquiries in the medical examination 
as to whether the applicant had ever consulted a physician for any ailment or 
disease of the lungs, the applicant answered, “No.” He also said that he was in 
good health as far as he knew. 


The witness Means, assistant medical director of the Metropolitan Life Insur- 
ance Company, testified that on April 2, 1929, his company received an application 
for life insurance from Weaver at San Francisco, that the application was rejected 
on his recommendation, and that he based his action upon the report of Dr. 
Smetters, of Butte, wherein it was stated “that his general appearance as to health 
was fair (pale), that the respiratory sounds over the right lung were roughened, 
and that his recommendation of the application was doubtful on account of his 
lungs. I therefore thought it advisable to make inquiry further of the doctor and 
ask him to review the lungs and appearance in three weeks from that date; also, 
if he was still anemic and if he suspected that he had tuberculosis. In answer to 
these questions the doctor stated that the applicant’s cough continues, the breath 
sounds are roughened, is anemic, and that he suspected beginning of silicosis.” 

Dr. Smetters was called as a witness, and identified his medical report made 
for the Metropolitan Life Insurance Company, which was offered and received in 
evidence. The application was declined by that company on April 30, 1929. 

Dr. Mondloch, of Butte, testified that on the 9th day of October, 1930, he 
saw Mr. Weaver in the clinic of the Butte Anti-Tuberculosis Society, located in 
the courthouse. He said: “I examined him on that day, and found Mr. Weaver 
to he suffering from chronic tuberculosis, pulmonary. I advised him to go to 
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Galen [State Tuberculosis Sanitarium], if possible, and advised him as to his con- 
dition. I told him that he had chronic pulmonary tuberculosis, and requested a 
specimen of his sputum.” He further testified that on the day mentioned the 
applicant had a disease of the lungs. It appeared from the evidence that the sample 
of the sputum requested was furnished, but by whom it was brought to the clinic 
is in some doubt from the record. However, the sample was transmitted to 
Helena for examination by the bacteriologists in the employ of the state board of 
health, who reported on October 11th that the character of the sputum was muco- 
purulent, and that many bacilli tuberculosis were found therein, the cells contain- 
ing polys and lymphs. 

Dr. McCarthy testified that he attended James Weaver in his last illness and 
that he certified in the death certificate that the principal cause of his death was 
silicosis. 

Goodman, the agent who solicited the application, testified that the answers 
were written into the application for insurance before it was signed by Weaver; 
that the amount of insurance on his application was originally for the sum of 
$1,000; that he erased it before it was signed and wrote in the figures “2,000,” 
and the following, “end. age 85”; that he received a letter about November 3d 
from Dr. Austin, the medical examiner, requesting that the applicant appear before 
Dr. Kane for a further medical examination, and that evening he called at the 
home of Mr. and Mrs. Weaver “and informed Mr. Weaver that he was to call 
at the doctor’s office for further medical examination according to instructions 
from the company to me, and was assured that he would call in a couple of 
days”; and that about a week later he again called at their home, but did not 
find Mr. Weaver there, but repeated the instructions from the company to plain- 
tiff, and informed her that no further action would be taken on the application 
until the applicant had called at the doctor’s office; and that later, about November 
18th, he again called on Mrs. Weaver and again repeated that no action was being 
taken on the application by the company, or would be taken, until he had made 
his appearance at the doctor’s office for further medical examination. He testified 
that plaintiff assured him on each occasion that Mr. Weaver would report at the 
doctor’s office. 

The application was rejected by the company on December 26, 1930. Goodman 
was advised of this action, and on the date of the receipt of the letter Mrs. 
Weaver came into his office “and the substance of her conversation was that she 
had someone who was going to loan them the money to pay the premium on the 
application, and that she would be in and see me relative thereto. I tendered the 
note to Mrs. Weaver, but she would not accept it.” 

Dr. Kane testified that Weaver never again appeared at his office after the 
original examination. 

The trial resulted in a verdict and judgment in favor of the plaintiff for 
approximately $3,000. Defendant moved for a new trial, which was denied. The 
appeal is from the judgment. 


Defendant assigns 89 specifications of error. Certain of them challenge the 
sufficiency of the complaint to state a cause of action. 


[1] It is a well-settled rule, established by the great weight of authority, that 
mere delay in passing upon an application for insurance cannot be construed as 
an acceptance thereof by the insurer so as to support an action ex contractu. 
Note, 15 A. L. R. 1026. In a class of comparatively recent cases, a right of recov- 
ery. in an action of tort against insurers has been upheld on the ground of 
neglect in failing to act on an application where there was a subsequent loss not 
covered by insurance. The right to maintain such an action has been recognized in 
the following cases: Duffie v. Bankers’ Life Association, 160 Iowa, 19, 139 N. W. 
1087, 1089, 46 L. R. A. (N. S.) 25; Behnke v. Standard Accident Co. (C. C. A.) 
41 F.(2d) 696, 700; Strand v. Bankers’ Life Insurance Co., 115 Neb. 357, 213 
N. W. 349; Kukuska v. Insurance Co., 204 Wis. 166, 235 N. W. 403; American 
Life Insurance Co. v. Nabors (Tex. Civ. App.) 48 S.W.(2d) 459; Columbian 
Nat. Life Insurance Co. v. Lemmons, 96 Okl. 228, 222 P. 255; Security Insurance 
Co. v. Cameron, 85 Okl. 171, 205 P. 151, 27 A. L. R. 444; De Ford v. New York 
Life Insurance Co., 75 Colo. 146, 224 P. 1049; Dyer v. Missouri State Life Insur- 
ance Co., 132 Wash. 378, 232 P. 346; Fox v. Volunteer State Life Insurance Co., 
185 N. C. 121, 116 S. E. 266; Carter v. Life Insurance Co., 11 Hawaii, 69; Boyer 
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v. State Farmers’ Mut. H. Insurance Co., 86 Kan. 442, 121 P. 329, 40 L. R. A. 
(N. S.) 164, Ann. Cas. 1915A, 671; Brown vy. Missouri State Life Insurance Co., 
124 Okl. 155, 254 P. 7; Wallace v. Hartford Fire Insurance Co., 31 Idaho, 481, 
174 P. 1009. 

Courts from other jurisdictions condemn the rule announced in the above- 
cited cases and deny all recovery on the theory of an action in tort in this class 
of cases. See American Life Insurance Co. vy. Nabors (Tex. Com. App.) 76 
S.W.(2d) 497; Schliep v. Commercial Casualty Co., 191 Minn. 479, 254 N. W. 618; 
Munger v. Equitable Life Assurance Society (D. C.) 2 F. Supp. 914; Metropolitan 
Life Insurance Co. v. Brady, 95 Ind. App. 564, 174 N. E. 99; Swentusky v. 
Prudential Insurance Co., 116 Conn. 526, 165 A. 686; Savage v. Prudential Insur- 
ance Co., 154 Miss. 89, 121 So. 487; Thornton v. National Council, 110 W. Va. 
412, 158 S. E. 507; Interstate Business Men’s Ass’n v. Nichols, 143 Ark. 369, 220 
S. W. 477; National Union Fire Insurance Co. v. School District, 122 Ark. 179, 
182 S. W. 547. Instructive articles analyzing these two lines of authorities are 
found in 17 Minnesota Law Review, 578; Yale Law Journal, 121; and 75 Penn- 
sylvania Law Review, 207. A statute providing that an application for hail insur- 
ance becomes binding unless notice is given of the rejection of the application 
within a specified time is constitutional. Wanberg v. National Union Fire Insur- 
_ Co., 46 N. D. 369, 179 N. W. 666; Id., 260 U. S. 71, 43 S. Ct. 32, 67 L. Ed. 
00, 

_ We do not, however, find it necessary in the case at bar to determine which 
of the divergent lines of authority above referred to we should adopt in this 
jurisdiction, as we shall presently develop. 

At the close of the evidence in this case, a motion for a directed verdict was 
made based upon many grounds, the last of which was to the effect that the 
plaintiff had failed to show that “she had been damaged in any sum by reason of 
any failure or breach of duty on the part of the defendant company proximately 
causing the same.” ; 

[2, 3] Assuming, for the purposes of this opinion, but not deciding, that we 
have adopted the rule for which plaintiff contends, the cases from the jurisdic- 
tions in which this rule has been adopted ali hold that it is incumbent upon the 
plaintiff in a case such as the one at bar to establish damage by showing either 
that other insurance could have been secured or that the applicant was an insur- 
able risk of such a character that other insurance companies would be likely to 
have accepted the risk. The case of Duffie v. Bankers’ Life Assurance Association, 
supra, although not the first case announcing the rule for which plaintiff contends, 
is made the basis of nearly all the later cases adhering to the rule. The Iowa 
court in that opinion said: “Contingencies might have arisen, as suggested by 
counsel for appellee, which would have led to a different conclusion, as, upon 
inquiry, it might have been ascertained that applicant was so venturesome or reck- 
less in his conduct as to render him an undesirable risk. It is enough to say that 
the record contains no intimation that such was the fact, and it ought not to be 
inferred that other than the truth would have been elicited by any inquiries which 
the insurer might have prosecuted. If the applicant was of such disposition or 
temperament that the association would not, if it had acted, have accepted the 
application and issued the certificate, then no injury can be said to have resulted 
from the delay. Whether or not in all reasonable probability the certificate would 
have been issued had the association acted on the application can only be deter- 
mined from the record as presented to the court.” 


In the case of Behnke v. Standard Accident Co., supra, it is written: “There 
is another outstanding fact which is fatal to appellants’ right to damagés for 
negligence. Before there can be a recovery in such case damages must be proved. 
lf appellants were unable to secure insurance from any other company it is 
dificult to understand how they were damaged on the theory of the complaint, by 
appellee’s refusal, or its negligence in deciding. The only evidence on this point 
is that of Wolff, the insurance broker and general district manager of the Fidelity 
& Deposit Company of Maryland, who had been scouting for this policy since 
September 16..He says, ‘We know of absolutely no company who will take on 
this risk.” This was uncontradicted, and the burden was upon appellants to dis- 
credit it if they could, otherwise there could be no damage and it was useless to 
send the case to the jury.” 
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In the case of Wallace v. Metropolitan Life Insurance Co., 212 Wis. 346, 248 
N. W. 435, 436, the court said: “Further than this, there is no evidence tending to 
show that the assured could have obtained other insurance of the same kind and 
character. Whatever evidence there is in the case indicates that the applicant had 
a disease known as leakage of the heart. The evidence is not clear as to whether 
this was sufficiently serious to warrant rejection, but certainly there is no evidence 
that he was in sound health, and in view of his death within sixty days of the 
time of his application, it is impossible to conclude that plaintiff has made any 
showing that other insurance could have been obtained. It is evident that plain- 
tiff has proved no damages.” 

The Supreme Court of Iowa, in the case of Winn v. John Hancock Mutual 
Life Insurance Co., 216 Iowa, 1249, 250 N. W. 459, 460, a case in which the court 
denied recovery, observed: “Of course, it is also necessary, in order to recover 
for injury to or loss of any right, whether it be accrued or in the making, to 
show the extent, character, and value of the right. In this case it was clearly 
incumbent on the appellant to prove the contract of insurance, if not its exact 
terms and conditions, at least its substance, of which he claims his intestate was 
deprived. There is no evidence in the record as to the contract of insurance or as 
to the substance of the alleged contract of insurance. The failure to prove this 
essential of his case was fatal to the appellant, and the trial court upon the record 
submitted in this case had no other alternative than to direct a verdict, and the 
lower court was correct in so directing.” 

The plaintiff testified that, if a notice of rejection had been received, appli- 
cation would have been made to other insurance companies. No one assumed to 
express an opinion that under the facts and circumstances in this case a similar 
application would have been acceptable to other insurance companies. The Metro- 
politan Life Insurance Company had the previous year declined to accept the risk. 
The applicant had been advised the day before he made the application in question 
that he was suffering from tuberculosis. If he made an application, he was duty 
bound to report that fact; and, if the application to defendant had been rejected, 
he would likewise have been required to record that fact in his application. 

In the decided cases, supra, where this rule has been announced and a recov- 
ery sustained, there was no question as to the desirability of the risk. Clearly, 
unless other insurance could be secured in the event of the notice of a rejection, 
there would be no resulting damage as a result of the alleged negligence on the 
part of the defendant. 

In the case of Briggs v. Great Northern R. Co., 92 Mont. 463, 15 P.(2d) 840, 
841, this court said: “Surely, one who is not injured nor affected in any way or 
in any degree by the violation of a stautory duty cannot maintain an action for 
damages predicated upon its violation.” And again it declared in Mason v. Mad- 
son, 90 Mont. 489, 4 P.(2d) 475, 478: “For courts of equity do not, any more 
than courts of law, sit for the purpose of enforcing moral obligations or cor- 
recting unconscientious acts, which are followed by no loss or damage.” 

Since the record contains no evidence of damage sustained by plaintiff, 
defendant’s motion for a directed verdict should have been granted, and the trial 
court was in error in denying the motion. The judgment is reversed, and the cause 
remanded to the district court of Silver Bow county, with direction to have a 
judgment of dismissal of the action entered. 

Matthews, Stewart, and Morris, JJ., concur. 

Sands, C. J., being absent on account of illness, did not hear the argument and 
takes no part in the foregoing decision. 
























































































































































THORNE v. STATE MUT. LIFE ASSUR. CO. No. 405. 
Supreme Court of New Jersey. March 25, 1935. 
177 Atlantic Reporter 665. 





INSURANCE. 

Under policy providing that total disability shall be presumed to be permanent 
when it has existed for ninety consecutive days, insured who was totally disabled 
from May 5, 1932, to August 15, 1932, and who admitted that disability ceased 
August 15, 1932, held not entitled to total and permanent disability benefits on 
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theory that presumption provision determined that his disability was total and 
permanent, since presumption was rebuttable. 

(For other cases, see Insurance, Dec. Dig. § 516.) 

Appeal from District Court of Orange. 

Action by Charles H. Thorne against the State Mutual Life Assurance Com- 
pany. Judgment for plaintiff, and defendant appeals. 

Reversed. 

Argued October term, 1934, before Lloyd, Case, and Donges, JJ. 

McCarter & English of Newark (Herbert R. Baer, of Newark, of counsel), 

appellant. 

Harold W. Borden, of Elizabeth, for respondent. 

Lioypb, Justice. 

The solution of this case involves the proper construction of the following 
provisions of a policy of insurance: 

“If the insured while no premium is in default under this policy and disability 
agreement shall furnish due proof that, before reaching the age of sixty years, 
and prior to the expiration of this policy, because of accident or disease he has 
become totally and permanently disabled as hereinafter defined, and that such dis- 
ability, or the cause thereof, was sustained or contracted after the date hereof, the 
Company agrees as follows: 

“(1) To waive the payment of all premiums becoming due under this policy 
and disability agreement after the commencement of such total disability and dur- 
ing its continuance. 

“(2) To pay to the insured, (or to the beneficiary of record if such disability 
is caused by insanity) a monthly income of 1% of the face amount of this said 
policy, exclusive of any paid up additions. Such payments shall begin as of the 
date of the commencement of such disability and shall continue monthly there- 
after during the continuance of such total disability, until the expiration of the 
policy. 

“Disability shall be deemed to be total if the insured has become wholly, con- 
tinuously and permanently unable to perform any work, mental or manual, or to 
engage in any occupation or business for compensation, remuneration or profit ; 
and such total disability shall be presumed to be permanent when it is present and 
lias existed continuously for not less than ninety consecutive days.” 

The plaintiff below received an injury while playing football and was totally 
disabled thereby from May 5, 1932, to August 15th, of the same year. On the lat- 
ter date he returned to work and the disability ceased to be total er permanent. 
He brought an action and recovered a judgment based on a theory that the last 
paragraph of the quoted provisions definitely determined that the disability from 
which he had suffered was total and permanent because of the fact that it had 
existed for ninety consecutive days. 

We do not agree with the result reached. It must be noted that this is not a 
temporary, but a total and permanent injury policy. The presumption arising from 
the continuance of the disability for a period of ninety consecutive days was rebut- 
table and the evidence that the disability ceased to be either total or permanent 
came from the plaintiff’s own testimony and deprives the presumption arising from 
the period of ninety days of disability of any weight. 

_ The injury and its consequences were matters of fact. The presumption prima 
facie took the place of evidence. The condition of the policy is that the insured 
shall furnish due proof that he had become totally and permanently disabled and 
that this condition shall exist at the time the claim is presented. This he was 
unable to do. On the contrary, his disability was limited both in time and degree, 
and did not exist when the claim was presented to the company. This was estab- 
lished by the plaintiff himself when in presenting his claim against the company 
ie disclosed that at that time he was not disabled. The purpose of the ninety-day 
provision is obvious. It is in effect an agreement not that a temporary disability 
shall be absolutely deemed to be a permanent disability, but that for the purposes 
of a claim the insured shall not be held off indefinitely, but if he is at the time 
of the claim disabled and has then been so for ninety days immediately preceding, 
he shall = the purposes of payment of the annuity be deemed to be permanent); 
disabled, but, only, of course, so long as the disability lasts. If his evidence dis- 
closes that he was in fact not then permanently disabled, then obviously no claim 



























232 The Insurance Law Journal, Vol. 85 [Aug., 1935 





exists. Such is clearly the intention as is evident from the further provisions 
respecting the right of the insurer to terminate payments on recovery of the 
insured as set forth in section (2) of the policy. 

The construction here given is that accorded to similar policies by the courts 
of New York in Mackenzie v. Equitable Life Assurance Society, 139 Misc. 288, 248 
N. Y. S. 413; in Illinois in Steffan v. Bankers Life Co., 267 Ill. App. 248, and in 
other states. 

The result we reach is that the condition of payment being that the disability 
should be both total and permanent, and a condition existing at the time of claim, 
and the proofs clearly showing that it was not permanent and not existing when 
claim was made, it follows that no liability attached under the policy and that the 
judgment in favor of the plaintiff below was error. 

It is therefore reversed. 





APTER v. HOME LIFE INS. CO. OF NEW YORK. 
Court of Appeals of New York. Feb. 26, 1935. 
194 Northeastern Reporter 846. 
4. INSURANCE. 


Life policies providing for disability benefits and containing incontestability 
clause could not be rescinded by insurer, notwithstanding insured’s fraud in con- 
cealing tubercular condition. 


(For other cases, see Insurance, Dec. Dig. § 400.) 
5. INSURANCE. 

Provision making life policies incontestable after one year except for non- 
payment of premiums held, in effect, stipulation that insurer waived fraud or 
other source of invalidity or forfeiture, but did not preclude insurer from avoid- 
ing liability for disability benefits on ground that disabling disease originated 
before policies became effective and was therefore excluded by terms thereof. 

(For other cases, see Insurance, Dec. Dig. § 400.) 

Appeal from Supreme Court, Appellate Division, Third Department. 

Action by Morris Apter against the Home Life Insurance Company of New 
York, which filed a counterclaim. From a judgment of the Appellate Division 
(242 App. Div. 722, 273 N. Y. S. 428), which affirmed a judgment of the Trial 
Term for plaintiff, defendant appeals. 

Judgment of the Appellate Division and that of the Trial Term reversed, and 
a new trial granted. 

William G. Birmingham, of Liberty, for appellant. 

Morris M. Oppenheim, of Monticello, for respondent. 

LEHMAN, Judge. 

The defendant in September, 1929, issued to the plaintiff two policies of life 
insurance. Each pclicy contained a provision for the waiver of premiums and for 
payment of monthly income “if * * * due proof be submitted to the Company * * * 
that the insured has become and is totally and presumably disabled by bodily injury 
occurring or disease originating after the date on which this agreement becomes 
effective.” The plaintiff thereafter became disabled from disease, and proof 
of such disablement was served upon the defendant company. The company for 
some time paid the stipulated disability benefits and waived the payment of pre- 
miums. Then it ceased payment of benefits and gave notice that it recalled its 
waiver of annual premiums. The plaintiff has brought this action to restrain the 
defendant from revoking its waiver of premiums and from canceling the policies 
of insurance. The complaint also asks judgment for the unpaid disability benefits 
as provided in the policies. 

The defendant in its answer denied that the plaintiff became disabled from 
disease within the meaning of the policies, and denied other material allegations of 
the complaint, and alleged as a defense and counterclaim that the policies were pro- 
cured by fraudulent representations of the plaintiff and by fraudulent concealment 
that the plaintiff was at the time when the policies were issued suffering from tuber- 
culosis of the lungs. The answer also alleges that: “If the plaintiff is suffering 
from or afflicted with any bodily injury or disease which has rendered him pre- 
sumably permanently disabled, such bodily injury occurred or disease originated 
prior to the date the aforesaid agreements became effective.” 

At the trial the plaintiff called no physician to show that he was disabled by 
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disease. The defendant conceded that fact for the purpose of proceeding with 
the trial of the action without requiring that the plaintiff call the physician, Dr. 
Golumbe. The defendant also conceded that no disability benefits were paid after 
July 30, 1932. The plaintiff then introduced in evidence the policies and a copy of 
the application for disability benefits and rested. Defendant’s motion to dismiss 
the complaint was then denied. 

[1] The plaintiff's application for disability benefits states that the disability 
is due to “tuberculosis on lungs.” That constitutes an admission by the plaintiff 
upon which the defendant may rely, at least until it is contradicted or explained 
by the plaintiff. Rudolph v. John Hancock Mut. Life Ins. Co., 251 N. Y. 208, 167 
N. E. 223. The defendant accepts the admission, but claims that the plaintiff was 
suffering from tuberculosis before the policy was issued. The defendant attempted 
to establish that claim by the evidence of physicians who had examined the plain- 
tiff prior to the date when the policies were issued. That testimony was excluded 
upon the plaintiff’s objection that it was incompetent under section 352 of the Civil 
Practice Act. 

(2, 3] If the plaintiff had called a physician to testify that he was disabled by 
tuberculosis, he would have waived the privilege afforded by the statute, which 
would otherwise protect him from the disclosure by that physician or any other 
attending physician that he was ill with that disease. Such waiver would not have 
been confined to the time concerning which the physician produced by the plaintiff 
testified. It would extend to the disclosure that at an earlier time the same dis- 
ease existed. Steinberg v. New York Life Ins. Co., 263 N. Y. 45, 188 N. E. 152, 
90 A. L. R. 542. Though in this case the defendant’s concession made it unneces- 
sary for the plaintiff to produce the testimony of a physician that at the time he 
made claim for disability benefit he was suffering from tuberculosis of the lungs, 
he voluntarily disclosed that fact by introducing in evidence the application filed 
with the defendant which contained his statement or admission to that effect. 
Moreover, at the request of the plaintiff, the trial judge found that the plaintiff 
was ill with tuberculosis. Thus at the trial the plaintiff has voluntarily disclosed 
that he suffered from tuberculosis. That disclosure cannot be recalled. Any vol- 
untary disclosure at the trial of the existence of a disease, whether made through 
examination of a physician or other witness, or made in the form of an admission 
or stipulation, destroys the statutory seal of secrecy. The plaintiff, though privi- 
leged to keep inviolate the secrecy of information that he is suffering from tuber- 
culosis, has chosen the advantage that might follow from its disclosure. Then the 
defendant may question a physician as to the information he has acquired in regard 
to the disease disclosed by the plaintiff and the date when that disease orig- 
inated or became evident to the physician. 

[4] The question remains whether proof that the plaintiff had, before the 
policies were issued, contracted the disease of tuberculosis which has resulted in 
his disablement, would be relevant upon any issue which is properly raised in this 
action. Such proof would show that the policies are tainted by fraud. Even so, 
such fraud would not permit the defendant to rescind the policies, for each policy 
contains a provision that: “After this policy has been in force during the lifetime 
of the insured for a period of one year from the date of issue, it shall be incon- 
testable except for non-payment of premiums.” 

At the trial the defendant claimed that this clause of the policies applied only 
to the provisions for life insurance and not to the provisions of the policy for dis- 
ability benefits. The trial judge decided otherwise, and upon this appeal the 
defendant has abandoned that claim. It still urges that even though fraud would 
no longer permit rescission of the policies, it may still show that the plaintiff, 
though disabled by disease, is not entitled to the stipulated disability benefits 
because the disease originated before the policies became effective. 

_ The plaintiff must show that he is entitled to payments according to the 
stipulations of the policies. The coverage of the policies does not include the dis- 
ability arising from disease which originated before the policies became effective. 
Perhaps the issuance of the policies after a medical examination may permit the 
inference that at that time the plaintiff was in good health. Then proof of dis- 
ability arising thereafter from tuberculosis might be sufficient to cast upon the 
defendant the burden of producing evidence that the disease originated before the 
policies were issued. 

[5] “The provision that a policy shall be incontestable after it has been in 
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force during the lifetime of the insured for a period of two years is not a man- 
date as to coverage, a definition of the hazards to be borne by the insurer. It 
means only this, that within the limits of the coverage, the policy shall stand, 
unaffected by any defense that it was invalid in its inception, or thereafter became 
invalid by reason of a condition broken.” Matter of Metropolitan Life Ins. Co. 
v. Conway, 252 N. Y. 449, 452, 169 N. E. 642. From the inception of the policies 
the defendant excluded from its coverage disability which originated before the 
policies became effective. The plaintiff never acquired any insurance against such 
disability. The provision that afer one year the policy shall be incontestable is in 
effect a stipulation that after one year, fraud or other source of invalidity or for- 
feiture was waived by the defendant. From that time the presumption that the 
policies were effective from their inception became conclusive. A claim that the 
coverage of the policies did not include disability from a disease originating after 
such inception might be inconsistent with the incontestability provision. Cf. Kan- 
sas City Life Ins. Co. v. Hislip, 154 Okl. 42, 6 P.(2d) 678. A claim that the cover- 
age of the policies includes no disability excluded by its terms is in exact accord 
with the written contract of the parties and is not in conflict with the provision 
that the validity of the written contract may not be contested. 

The parties have stipulated that fraud by the assured will not vitiate the pol- 
icies after lapse of one year. That stipulation is not open to the construction that 
fraud of the assured will result in the imposition upon the insurance company of 
a liability extending beyond the terms of its policy. 

The judgment of the Appellate Division and that of the Trial Term should 
be reversed, and a new trial granted, with costs to appellant in all courts to abide 
the event. 


Crane, C. J., and O’Brien, Hubbs, Crouch, Loughran, and Finch, JJ., concur. 
Judgments reversed, etc. 


WACHTEL v. EQUITABLE LIFE ASSUR. SOC. OF THE 
UNITED STATES et al. 
Court of Appeals of New York. Feb. 26, 1935. 
194 Northeastern Reporter 850. 
1. INSURANCE. 


Proof of accidental death held condition precedent to liability for double 
indemnity under life policies, and beneficiary, having pleaded performance of all 
conditions thereof, was required to show performance as to proof of accidental 
death. 

(For other cases, Insurance, Dec. Dig. § 646[8].) 

3. INSURANCE. 

Where beneficiary, having served proofs of insured’s death from acute coronarv 
thrombosis, brought action for double indemnity for accidental death and intro- 
duced evidence that accidental injury caused death, original proofs of death by 
disease, thus shown by evidence to be erroneous, could not be regarded as sufficient 
proofs of death by accident, even though insurers demanded no additional proofs. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

7. INSURANCE. 

Ordinarily, unqualified rejection of liability by insurer before sufficient proofs 
of claim have been presented constitutes waiver of condition that proofs must be 
presented. 

(For other cases, see Insurance, Dec. Dig. § 559[2].) 

Hubbs, J., and Crane, C. J., dissenting. ; 


Appeal from Supreme Court, Appellate Division, First Department. 

Action by Minnie Wachtel against the Equitable Life Assurance Society of the 
United States and others. The Trial Court dismissed the complaint, and from a 
judgment of the Appellate Division (241 App. Div. 172, 271:N. Y. S. 650), which 
reversed on the law and ordered a new trial, defendants appeal. 

Judgment of the Appellate Division reversed, and that of the Trial Term 
affirmed. i 

Peter C. Mann, of New York City, for appellant Equitable Life Assur. Soc. ot 
the United States. 
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William J. Moran and Louis P. Galli, both of New York City, for appellant 
Travelers’ Ins. Co. 

John J. Cunneen, of New York City, for appellant Manhattan Life Ins. Co. 

Maxwell M. Booxbaum, Herman A. Gray, and Nathan Grossman, all of New 
York City, for respondent. 

LEHMAN, Judge. 

The plaintiff is the beneficiary named in policies issued by the three defendant 
insurance companies, insuring the life of her husband. The policies contain clauses, 
differing only in immaterial detail, providing for double indemnity to be paid 
upon due proof that the death of the insured resulted from bodily injuries caused 
directly, exclusively, and independently of all other causes by external, violent, and 
purely accidental means. The assured died on August 10, 1930. The companies 
did not dispute liability for the stipulated indemnity to be paid upon proof of the 
death of the insured. They have refused to pay the additional sums payable upon 
due proof that the death was the result of accident, and this action was brought 
to obtain such double indemnity. 

The beneficiary, before bringing suit, served upon each insurance company 
notice and proof of death of the assured. This proof is not in each case the same, 
but all state in some form that the assured died of acute coronary thrombosis. 
Only in the proof served upon the Travelers’ Insurance Company is there any 
allegation or suggestion that death was due to an “accident to left leg early part 
of July, 1930,” but even in that proof the claimant stated without qualification that 
the cause of death was acute coronary thrombosis and the attending physician’s 
statement, which constitutes part of the proof, gives the same cause, without even 
any contributory causes. Coronary thrombosis is, concededly, a disease. Thus, 
the proofs of death were not only insufficient to show death caused exclusively by 
accidental means, but showed affirmatively that death was due to disease. 

[1] The claimant began this action without setving any additional proofs. The 
complaint alleges that she has complied with and performed all the conditions and 
terms of said policy on her part to be performed. Proof of death by accident is 
# condition precedent to liability for double indemnity, and under the pleadings 
the plaintiff was required to show performance of this condition. The trial court 
dismissed the complaint because the plaintiff failed to show such performance. 
The Appellate Division has reversed on the ground that proof which showed that 
the defendants waived performance was received without proper objection. 

2-5] At the trial the plaintiff was permitted to introduce, over the objection 
of the defendants, evidence that death was due to an accidental injury sustained 
some months before. We assume that the evidence would be sufficient to raise a 
question of fact as to the cause of death. If that is so, it would also be sufficient 
to make out a prima facie case that the statement, in the proofs submitted to the 
companies, that death was the result of the disease of acute coronary thrombosis, 
was due to mistake. Admissions, in proofs of claims to insurance companies, like 
other admissions, are subject to explanation. They are not conclusive, and proof 
may be presented that they are erroneous. Rudolph v. John Hancock Mut. Life 
Ins. Co., 251 N. Y. 208, 214, 167 N. E. 223. The plaintiff maintains that proofs of 
death by disease, thus shown to be erroneous, may be regarded as sufficient proofs 
of death by accident, especially where the insurance companies demanded no addi- 
tional proof. 

Such contention carries its own refutation. The admission of the cause of 
death was binding until corrected or explained. Rudolph v. John Hancock Mut. 
Life Ins. Co., supra; Hanna v. Connecticut Mut. Life Ins. Co., 150 N. Y. 526, 44 
N. E. 1099; Spencer v. Citizens’ Mut. Life Ins. Ass’n, 142 N. Y. 505, 509, 37 N. E. 
617. Explanation of an admission in proofs submitted to an insurance company 
may completely destroy the effect of the admission. Then the admission no longer 
has force to sustain an affirmative defense of the company (Parmelee v. Hoffman 
Fire Ins. Co., 54 N. Y. 193; Cummins v. Agricultural Ins. Co., 67 N. Y. 260, 262, 23 
Am. Rep. 111), or to nullify affirmative proof by the plaintiff. Pythias Knights’ 
Supreme Lodge v. Beck, 181 U. S. 49, 21 S. Ct. 532, 45 L. Ed. 741. An admission 
erroneously made may be disregarded when proof of the error has been properly 
admitted. None the less, a party, required by contract to submit proof of certain 
facts as a condition of liability, does not perform the condition by submitting 
through error proof that these facts do not exist. 

We have said in other cases that the requirement of due proof is to be liberally 
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construed in favor of the insured. Glazer v. Home Ins. Co., 190 N. 6, 82 N. 

727. It may be satisfied where ‘ ‘such reasonable evidence [is iene as the 
party can command at the time, to give assurance that the event has happened, 
upon which the liability of the insurers depends. * * * The purpose of the condition 
is that the insurer may be able intelligently to form some estimate of his rights 
and liabilities before he is obliged to pay.” O'Reilly v. Guardian Mut. Life Ins. 
Co., 60 N. Y. 169, 173, 19 Am. Rep. 151. We apply that test here. The proof sub- 
mitted by the claimant showed, until explained, that the claimant was not entitled 
to double indemnity. No explanation of the admission that death was due to 
disease, and no proof that in fact death was due to accident, was ever furnished to 
these companies. They may have learned from other sources that death was due 
tc accident, in spite of proof to the contrary submitted by the claimant. They may 
have decided, as a result of that independent investigation, that they would deny 
liability for double indemnity, even if formal proof that death was due to acci- 
dent was thereafter presented. Nevertheless, it remains true that the claimant 
failed to comply with the stipulated condition to furnish the company with proof 
which would enable the insurer to frame an intelligent estimate of its rights and 
liabilities, and till such proof was given or waived, no liability for double indem- 
nity could arise. The failure of an insurance company to object to the sufficiency 
of proof, when submitted, may, at times, preclude claim that the proofs did not 
comply with the terms of the policy. That is not the case where no proof has been 
submitted that “the event has happened, upon which the liability of the insurers 
depends” or where the proof submitted affirmatively shows that no liability exists. 

[6, 7] The question remains whether the defendants waived the service of 
proof that death was due exclusively to accident. Waiver was not pleaded, and 
the letters from the defendant, which are relied upon to show waiver, were 
admitted over objection by the defendant. It is said that the objection was not suf- 
ficiently specific. It might well be argued that under the circumstances of this case, 
no other objection was called for. We need not decide that question now, for in 
our opinion the letters are insufficient to show waiver. 

True, the letters reject any claim of liability for double indemnity, and ordi- 
narily an unqualified rejection of liability by an insurance company before suff- 
cient proofs of claim have been presented is a waiver of a condition that proofs 
must be presented. Here the letters of the defendants must be read in the light 
of what had occurred. The plaintiff, as we have said, had not only failed to sub- 
mit proof of death by accident, but had submitted affirmative proof of death by 
disease. The purpose of the condition that proof must be submitted was to enab le 
the defendants to determine whether they were liable. The claimant’s proof was 
not explained or corrected. The defendants acted upon it, as they had the right 
to do. They denied liability for double indemnity because, so they ‘said, the proofs 
submitted, and independent investigation alike, showed that no such liability exists. 
They did not close the door to further proof which might establish such liability. 
They were not called upon to say that, if the plaintiff contradicted the proof of 
death she had colette, liability might exist. 

The judgment of the Appellate Division should be reversed, and that of the 
Trial Term affirmed, with costs in the Appellate Division and in this court. 


EISSER v. JOHN HANCOCK MUT. LIFE INS. CO. OF BOSTON, MASS. 
Supreme Court, Appellate Division, Second Department. March 1, 1935. 
277 New York Supplement 649. 


INSURANCE. 

In action on life policy for double indemnity, testimony that germ which caused 
insured’s death entered insured’s body through his toe and that condition was 
result of trauma held sufficient to take question whether insured’s death was 
caused by accidental means to jury. 

(For other cases, see Insurance, Dec. Dig. § 668[13].) 

Hagarty, J., dissenting. 

Action by Helen Eisser against the John Hancock Mutual Life Insurance Com- 
pany of Boston, Massachusetts. From a judgment of nonsuit, plaintiff appeals. 

Reversed on the law, and a new trial granted. 

Argued before Lazansky, P. J., and Hagarty, Scudder, Tompkins, and Davis. 
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Abraham Engelman, of Brooklyn, for appellant. 

Wm. B. Moore, of New York City, for respondent. 

Per Curiam. 

Judgment of nonsuit reversed on the law, and a new trial granted, costs to 
abide the event. Plaintiff sued to recover double indemnity under a policy of 
insurance upon her husband’s life, claiming that death was caused by external and 
“accidental means, of which there is a visible wound or contusion on the exterior 
of the body.” Death was caused by the germ known as “Staphylococcus aureus,” 
allegedly taken into the blood stream from an injury to a toe. The testimony of 
Dr. Brons that the point of entry of the germ to the body of deceased was the 
toe, and that the condition which he observed was the result of trauma, together 
with testimony of other witnesses as to deceased’s attention to his toe, and the 
testimony of decedent’s wife as to her observations and acts relative to the toe, 
raise an issue of fact for a jury. 

Lazansky, P. J., and Scudder, Tompkins, and Davis, JJ., concur. 


MORRISON v. NEW YORK LIFE INS. CO. 
Supreme Court, Trial Term, Bronx County. Feb. 20, 1935. 
278 New York Supplement 55. 
INSURANCE. 

Insured, paying yearly premiums under life insurance policy for five years 
before filing claim for and proof of his total permanent disability since date before 
such payments, without compulsion or fraud of insurer, which waived payment of 
next premium, held not entitled to recover premiums paid. 

The policy provided that insurer, receiving due proof after policy was 

in force for year and before default in payment of any premium that 

insured was wholly disabled, should waive payment of premiums thereafter 

due during such disability. 

(For other cases, see Insurance, Dec. Dig. § 198[1].) 

Action by Isidore D. Morrison against the New York Life Insurance Company. 

Judgment for defendant. 

T. Margolish, for plaintiff. 

Louis H. Cooke, of New York City (D. C. Lee, of counsel), for defendant. 

CotiLio, Justice 

This action has been brought to recover the sum of $4,817, representing the 
total of five annual premiums in the sum of $963.40 each, due on the 21st days of 
November, 1928, to 1932, under a policy of life insurance issued by the defendant 
on the life of the plaintiff. The policy contained a provision for total and per- 
manent disability benefits under the conditions specified in the policy. It was con- 
ceded upon the trial that the plaintiff became totally and permanently disabled on 
or about November 1, 1928, but that he did not make any claim or furnish the 
defendant with any proof of his physical condition until on or about August 24, 
1933; that on that date he did file a claim, together with proof of his physical con- 
dition, and the defendant waived the payment of the annual premium which would 
become due on November 21, 1933, but refused to waive retroactively payment of 
the premiums due in the years 1928 and 1932, inclusive. 

The action itself is based upon money had and received, the contention of the 
plaintiff being that, as long as it was conceded that the plaintiff became totally dis- 
abled on November 1, 1928, there was no duty or obligation on his part to pay any 
premiums, and the same, having been received by the defendant, must be returned. 

This action depends upon a construction of the terms of the policy, the per- 
tinent provision of which is as follows: “If after this policy shall have been in 
force one full year and before default in the payment of any premium, the Com- 
pany receives due proof that the insured before attaining the age of sixty years has 
become wholly disabled by bodily injury or disease so that he is and will be pre- 
sumably thereby permanently and continuously prevented from engaging in any 
occupation whatsoever for remuneration or profit, the Company shall waive pay- 
ment of each premium as it thereafter becomes due during the insured’s said dis- 
ability.” 

There is no ambiguity in this provision of the policy. It sets forth in clear 
and unmistakable terms that after the filing of notice of disability and proof 
thereof premiums shall be waived. In view of the concession that the premiums 
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were waived after notice and that for the period prior to the date of notice the 
plaintiff paid the yearly premiums without any compulsion or fraud on the part 
of the company, it is clear that no recovery can be had for those premiums already 
paid. 

Judgment for the defendant. 


GRENIS et al. v. PRUDENTIAL INS. CO. OF AMERICA. 
Supreme Court, Special Term, New York County. March 7, 1935. 
278 New York Supplement 137. 
2. INSURANCE. 


Clause making life policy incontestable one year after issuance, but which pro- 
vided where insured’s age was misstated amounts payable would be such as pre- 
miums paid would have purchased at correct age held not to preclude counterclaim 
by insurer, when sued on policy, for reformation to conform policy to insured’s 
true age, notwithstanding reformation was asked more than year after policy was 
issued. 

(For other cases, see Insurance, Dec. Dig. § 143[8].) 

Action by Simon Grenis and others against the Prudential Insurance Company 
of America. On motion to strike answer and counterclaim interposed by defend- 
ant. 

Motion denied. 


Howard A. Newman, of New York City, for plaintiffs. 

Solon Weit, of New York City, for defendant. 

CoLLINs, Justice. 

A life insurance policy, incorporating permanent disability provisions, contains 
the following incontestability clause: “Incontestability—This policy shall be incon- 
testable after one year from its date, except for non-payment of premium, but 
if the age of the insured be misstated, the amount or amounts payable under this 
policy shall be such as the premium would have purchased at the correct age.” 

Several years later, in this action by the plaintiff, insured, to garner the bene- 
fits of the permanent disability provisions of the policy, the defendant, insurer, 
puts forth the defense that at the time of the issuance of the policy the insured 
was not fifty-three years old as represented, but sixty-one. It asserts, first, that at 
sixty-one the insured was not entitled to permanent disability benefits, and, sec- 
ondly, as a counterclaim, that it is entitled to have the policy reformed so as to 
express the true age. The counterclaim demands such reformation. The plaintiff 
retorts that the first defense is sham and frivolous and moves that it be stricken 
out and he maintains that the counterclaim is legally insufficient. 

[1] Assuming, as we must, that the insured’s real age at the time the policy 
was issued was sixty-one and not fifty-three, the question thus presented is whether 
the issue of true age may now be raised in the manner here advanced and whether 
the policy may be reformed to express the real age. : 

The plaintiff insists that the one year incontestability clause precludes the 
assertion of the defenses and forecloses granting the counter relief, whilst the 
defendant maintains that all it seeks is an agreement expressive of the truth, and 
that reformation at this time is not repugnant to, but consistent with, the disputed 
clause. 

[2] It seems to me that the consequences of the discovery of the true age 
of the insured are operative without relation to time. No matter when the dis- 
covery is made, the benefits would be adjusted accordingly. If, after death, it 
developed that the insured was sixty-one instead of fifty-three, then the amount 
payable would be $3,524 instead of $5,570. I do not perceive that the expiration 
of the year forecloses a correction of the age to square with the fact. It does 
not destroy but harmonizes with the intent and spirit of the incontestability pro- 
vision that the adjustment of the benefits be regulated according to age, whenever 
the age is revealed, even though the revelation be subsequent to the first year of 
the policy’s existence. Accordingly, the motion must be, and it is, denied. 
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PRUDENTIAL INS. CO OF AMERICA y. DRUCKER et al 
Supreme Court, Appellate Division, First Department. March 15, 1935. 
278 New York Supplement 191. 
1. INSURANCE. 


Statement in application for life insurance that applicant had no other life 
insurance held misrepresentation of a “material fact.” 

Every fact which is untruly stated or wrongfully suppressed must be 
regarded as “material,” if the knowledge or ignorance of it would naturally 
and reasonably influence the judgment of the underwriter in making the 
contract at all or in estimating the degree or character of the risk or in 
fixing the rate of premium. 

(For other cases, see Insurance, Dec. Dig. § 288[1].) 

2. INSURANCE. 

It was incumbent on applicant for life insurance to disclose whether he had 
applied for other life insurance, since application for other life insurance was a 
“material fact.” 

(For other cases, see Insurance, Dec. Dig. § 288[1].) 

3. INSURANCE. 

Life insurer held entitled to cancellation of policy delivered to applicant while 
insane, where application provided that policy should not become effective until 
issued and received by applicant and full first premium paid while applicant’s 
health was the same as described in application, which stated that applicant had 
never been insane. 


(For other cases, see Insurance, Dec. Dig. § 136[4].) 


Appeal from Supreme Court, Bronx County. 

Action by the Prudential Insurance Company of America against Henry 
Drucker, an alleged incompetent person, and another, who filed a counterclaim. 
From a judgment entered on a decision of the Supreme Court dismissing the com- 
plaint on the merits and granting judgment in favor of the defendants on their 
counterclaim, plaintiff appeals. 

Judgment reversed, counterclaim dismissed, and judgment directed for plain- 
tiff in accordance with opinion. 

Argued before Martin, P. J., and McAvoy, O’Malley, Townley, and Glennon, 
JJ. 

Solon Weit, of New York City (Solon Weit, of New York City, of counsel, 
Merwin F. Le Vine, of New York City, on the brief), for appellant. 

Hamilton Anderson, of New York City (B. Bayard Strell, of Newark, N. J., 
of counsel), for respondents. 

James O’MALLEy, Justice. 

The plaintiff insurance company sues the insured, Henry Drucker, an alleged 
incompetent, and his committee to cancel and rescind a policy of life insurance 
upon the life of Drucker in the sum of $5,000. The action is predicated upon the 
ground that declarations contained in the application were false and untrue, in 
that the insured concealed at the time that the application was made that he car- 
ried life insurance in the sum of $2,000 with the New York Life Insurance Com- 
pany, under a policy entitling him to disability benefits; concealed that he had 
made application for other insurance to the same company which had been 
declined; and upon the further ground that, at the time the entire first premium 
was paid and the policy delivered, the health of the insured was not the same as 
that described in the application. 


The defendants counterclaimed for disability benefits under the policy. The 
complaint has been dismissed and defendants awarded judgment on their counter- 
claim. 

[1] The court has found, and it is conceded by the defendants, that at the 
time application was made the insured had a policy of life insurance in the sum of 
$2,000 in the New York Life Insurance Company which carried disability benefits, 
a fact not disclosed in the application to the plaintiff. In the application the insured 
was requested to give “particulars of all Life Insurance including war _ risk 
and group insurance, carried in this and other companies or associations.” In 
response to the request for such information he answered “None.” We are of 
opinion that there was here a misrepresentation of a material fact. The insured 
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was earning only $35 a week, and it may not be said that the concealment that the 
insured already had a policy on his life in which he was entitled to disability bene- 
fits was not material. “Every fact which is untruly stated or wrongfully sup- 
pressed must be regarded as material if the knowledge or ignorance of it would 
naturally and reasonably influence the judgment of the underwriter in making the 
contract at all or in estimating the degree or character of the risk or in fixing 
the rate of premium.” Klapholtz v. New York Life Insurance Co., 218 App. Div. 
695, 698, 219 N. Y. S. 64, 67. 

It is also conceded that the insured failed to disclose that he had made further 
application to the New York Life Insurance Company for additional insurance 
prior to the time that he signed the application on which the policy here involved 
was issued. The application here was made November 20, 1930. The application 
for additional insurance to the New York Life Insurance Company was made 
October 7th of the same year. 

In declarations to the medical examiner, made a part of the application, the 
insured made answers to questions propounded as follows: “Q. 4A. Has any 
company or association ever declined to grant insurance upon your life, or modified 
your application as to amount, kind or premium from that applied for? A. No.” 

In the application itself he made the following answers to other questions pro- 
pounded: 

“18. Has any company or association ever declined to grant insurance on your 
life? If answer is yes, give name of company and date. No. 

“20. Are you negotiating, or have you applied for other insurance on your 
life at this time in this or any other company or association? 
of company or association and amount. 
amount. No.” 


The evidence shows, and the court found, that the application made on Octo- 
ber 7th to the New York Life Insurance Company had in fact been declined at 
the time the application herein had been made. It also appears that the insured 
had been physically examined and that the agent who presented his application 
had been notified on three different occasions that the insured would have to sub- 
mit to further physical examination, as he was suffering from high blood pressure. 
While it was not shown that these requests to the agent were communicated to 
the insured or that he had actual knowledge that his application had been declined, 
the fact remains that the representation that no such declination had occurred was 
false, whether knowingly made or not. 

[2] It is also true that the insured knowingly concealed that he had made 
application. Certainly it was incumbent upon him to disclose this material fact 
which was within his personal knowledge. Guardian Life Insurance Co. of 
America v. Katz, 243 App. Div. 11, 275 N. Y. S. 743, and cases cited. 

[3] In the application the insured agreed that, if the full first premium was 
not paid at the time the application was made (which was not done), the policy 
was not to take effect “until issued by the Company and received by me and the 
full first premium thereon is paid, while my health, habits and occupation are the 
same as described in this application.” (Italics ours.) Concededly, when the 
policy was delivered, the insured “was found to be an insane man and suffering 
from a mental disease characterized by the existence of a double life, a state of 
reality and a state of fantasy.” In view of this finding, it follows, of course, 
that the health of the insured was “not the same as described in this application,” 
wherein the insured had stated that he had never had “insanity.” 

The trial justice ruled, however, that breach of this condition precedent did 
not void the policy, for the reason that the insured, because of his mental condi- 
tion, was incapable of appreciating a change in health had taken place, and was 
therefore excused from making such disclosure to the plaintiff. 

In so holding we are of the opinion that the trial justice misconceived the 
theory of the plaintiff's contention in this respect. The plaintiff is not restricting 
its right to rescind on fraud, but relies upon the breach of an express condition 
precedent; namely, that the policy would not be effective unless when delivered the 
insured’s health was the same as that described in his application. 
New York Life Insurance Co., 234 N. Y. 

Ins. Co., 221 N. Y. 449-452, 117 N. E. 942, 
showed a condition of no insanity. 
such insanity existed. 


If so, give name 
If Disability income is included, state 


Drilling v. 
234, 137 N. E. 314; Klein v. Prudential 
His health described in the application 
Concededly, when the policy was delivered, 
It was therefore immaterial either that the insured had 
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knowledge of this change in health or that he refrained or was unable to disclose 
it to the plaintiff because of his mental condition. 

It follows, therefore, that the judgment should be reversed, with costs, the 
counterclaim dismissed, and judgment directed for the plaintiff in accordance here- 
with, with costs. 

Judgment reversed, with costs, the counterclaim dismissed, and judgment 
directed for the plaintiff in accordance with opinion, with costs. Settle order on 
notice reversing findings inconsistent with this determination and containing such 
new findings of fact proved upon the trial as are necessary to sustain the judgment 
hereby awarded. All concur. 


NEW YORK LIFE INS. CO. v. CHANSON et al. 
Supreme Court, Special Term, New York County. March 30, 1934. 
278 New York Supplement 220. 
INSURANCE. 


That insured at time of default in paying premiums under life policy was per- 
manently disabled did not under premium waiver provision avoid lapse and dis- 
pense with necessity for reinstatement, in action by insurer to rescind reinstate- 
ment for fraud, where policy required proof of disability as condition precedent to 
insurer’s liability therefor and no proof was furnished until after reinstatement. 

(For other cases, see Insurance, Dec. Dig. § 365[2].) 

Action by the New York Life Insurance Company against Samuel Chanson 
and another, in which defendants counterclaimed. 

Judgment ordered for plaintiff, and counterclaims ordered dismissed. 

Louis H. Cooke, of New York City, for plaintiff. 

Joseph Wagner, of New York City, for defendants. 

Dore, Justice. 

This is an action to rescind a reinstatement of a policy of life insurance in 
the sum of $5,000. At the trial defendants contended that the insured had been 
continually and permanently disabled by reason of a serious heart affection from 
a date prior to April 4, 1931, the date on which the premium became due and on 
which the policy lapsed for nonpayment of the premium; that, though no claim 
for disability was made until March, 1933, the insured was entitled to a waiver 
of the payment of the premium of April 4, 1931, and that therefore the policy has 
never lapsed and the application for reinstatement was unnecessary. 

The policy lapsed for nonpayment of the premium due April 4, 1931, and was 
reinstated in reliance on what this court has found were material misrepresenta- 
tions contained in the written application for reinstatement signed by the insured, 
dated August 3, 1931. For some time prior to the application the insured had been 
suffering from a serious heart disease, on account of which he had been consulting 
the witness, Dr. Spielman. 

Under the terms of the policy, furnishing due proof of the condition of dis- 
ability to the plaintiff company was a condition precedent to liability on the part 
of the company, and it was shown at the trial that no such claim was made until 
March, 1933. 

Judgment for the plaintiff; counterclaims dismissed; submit judgment 


accordingly and decision containing findings of fact and conclusions of law on one 
day’s notice on or before April 6, 1934. 


MANSBACHER vy. PRUDENTIAL INS. CO. OF AMERICA. 
Supreme Court, Appellate Term, First Department. Feb. 27, 1935. 
278 New York Supplement 225. 
1. INSURANCE. 


Element of accident must exist in means or cause of injury rather than in 
result thereof to warrant recovery under policy insuring against death as result 
of bodily injuries effected through accidental means. 

(For other cases, see Insurance, Dec. Dig. § 455.) 

2. INSURANCE. , ? 4 : 

Unforeseen death of insured resulting from intentional taking of dose of 

veronal to relieve earache held not death resulting from bodily injuries effected 
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solely through “accidental means” within policy providing for accidental death 
benefits. 

(For other cases, see Insurance, Dec. Dig. § 455.) 

Appeal from City Court of New York, Trial Term. 

Action by Henni Mansbacher against the Prudential Insurance Company of 
America. Judgment for plaintiff, and defendant appeals. 

Reversed, and judgment directed for defendant. 

Argued February term, 1935, before Lydon, Hammer, and Frankenthaler, JJ. 

Solon Weit, of New York City (Abraham Gruber, of New York City, of 
counsel), for appellant. 

Emanuel Morganlander, of New York City (Joseph L. Hochman, of New 
York City, of counsel), for respondent. 

Per Curiam. 

[1, 2] Under the terms of the policy providing for accidental death benefits 
where death occurs as a result directly and independently of all other causes, of 
bodily injuries, effected solely through external, violent, and accidental means, the 
element of accident must be found to exist in that which produces the bodily 
injury, i. e., in the means or cause rather than in the result. 

The unforeseen death of the insured resulting from the intentional taking, to 
relieve an earache, of a dose of veronal which proved fatal, does not come within 
the meaning of the terms of the policy. 

Judgment reversed, with costs, and judgment directed for defendant, with 
costs. All concur. 


HUFFMAN v. BROTHERHOOD OF RAILROAD TRAINMEN. No. 6308. 
Supreme Court of North Dakota. March 13, 1935. 
Rehearing Denied March 28, 1935. 
259 Northwestern Reporter 663. 
1. INSURANCE. 

Voluntary association, organized, without capital stock, for mutual benefits of 
its members and not for profit, having lodge system with ritualistic form of work 
and representative form of government, held “fraternal organization,” as regards 
validity of constitution regarding disability claims (Comp. Laws 1913, § 5059 et 
seq. ). 

(For other cases, see Insurance, Dec. Dig. § 693.) 

2. INSURANCE. 

Fraternal benefit societies may govern themselves so long as their. acts, consti- 
tution, and by-laws do not conflict with statutes regulating such societies operating 
in North Dakota (Comp. Laws 1913, § 5059 et seq.). 

(For other cases, see Insurance, Dec. Dig. § 693.) 

3. INSURANCE. 


Constitution of fraternal association requiring claims for disability other than 
certain specified claims to be addressed to benevolence of association, and not made 
basis of any legal liability, and providing that such provision might be pleaded in 
bar of any action, he/d not to violate statutes governing fraternal benefit societies 
(Comp. Laws 1913, § 5059 et seq.). 

(For other cases, see Insurance, Dec. Dig. § 693.) 

On Petition for Rehearing. 
4. INSURANCE. a" ai 

Statutory amendment exempting certain fraternal societies which provide death 
benefit not exceeding $500 from operation of Jaw governing fraternal benefit 
societies held not applicable to fraternal association which provided death benefit 
of $2,000 (Comp. Laws 1913, § 5088, as amended by Laws 1931, c. 168). 

(For other cases, see Insurance, Dec. Dig. § 689.) 

Syllabus by the Court. 

1. Fraternal benefit societies operating in the state of North Dakota are gov- 
erned by article 6 of chapter 23 of the Civil Code, sections 5059 to 5090, inclusive, 
of the Compiled Laws of 1913 (as amended). 

2. Under section 506la, fraternal benefit societies are exempt from all provis- 
ions of the insurance laws of the state of North Dakota, not only in government 
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relations with the state, but for every other purpose, and no law hereafter applies 
to them, unless they be expressly designated therein. : 

3. Under subdivision (d) of section 5070a, as amended by chapter 167 of the 
Session Laws of 1931, a fraternal benefit society has full power to provide for the 
regulation, government, and control of beneficiary certificates, and all rights, obliga- 
tions, and liabilities incident thereto and connected therewith, not at variance with 
the provisions of article 6 of chapter 23 of the Civil Code. 

4. Fraternal benefit societies may govern themselves so long as their acts, con- 
stitution, and by-laws do not conflict with said article 6 of the said Civil Code. | 

5. Where the constitution of the Brotherhood of Railroad Trainmen requires 
claims for disability other than certain specified claims to be addressed to the benev- 
clence of the brotherhood, and not made the basis of any legal liability, and fur- 
ther provides that such provisions in the constitution might be pleaded in bar of 
any suit or action, such provisions do not conflict with article 6 of chapter 23 of the 
Civil Code, and the order is not legally liable to the member for the disability to 
which such provisions apply. 

Appeal from District Court, Stutsman County; Fred Jansonius, Judge. 

Action by Thomas J. Huffman against the Brotherhood of Railroad Trainmey. 
From an adverse judgment, defendant appeals. 

Judgment reversed, and case dismissed. 

See, also, 257 N. W. 639. 

P. W. Lanier, of Fargo, for appellant. 

Fredricks & Fredricks, of Jamestown, for respondent. 


MID-CONTINENT LIFE INS. CO. v. TRUMBLY. No. 24037. 
Supreme Court of Oklahoma. March 5, 1935. 
41 Pacific Reporter (2d) 913. 
1. INSURANCE. 


Provision in application for life insurance requiring insured to be in good 
health at time of delivery of policy is for insurer’s benefit. 

(For other cases, see Insurance, Dec. Dig. § 136[4].) 

2. INSURANCE. 

Whether insured is in good health at time of delivery of life policy depends 
on particular facts and circumstances. 

(For other cases, see Insurance, Dec. Dig. § 136[4].) 

3. INSURANCE. 

Whether insured is in good health at time of delivery of life policy is gener- 
ally question of fact for jury or court. 

(For other cases, see Insurance, Dec. Dig. § 668[7].) 

4. INSURANCE. wall : 

Insurer, in action on life policies, asserting that insured was not in good 
health at time policies were delivered, has burden of proof. 

(For other cases, see Insurance, Dec. Dig. § 646[3].) 

5. INSURANCE. 

Evidence held to support finding that insured, at time of delivery of policies, 
was in good health, as required by provision in applications. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

Syllabus by the Court. 

Paragraphs 1, 2, and 3 of the syllabus in the case of Mid-Continent Life 
Insurance Co. v. House, 156 Okl. 285, 10 P.(2d) 718, are adopted as the syllabus 
in this case. ‘ : 

1. In an application for insurance which provides that the company shall 
not incur any liability upon said application until the policy has been issued by 
the company and the first premium has actually been paid to and accepted by the 
company and the policy has been accepted by said insured during her lifetime 
and good health, held: That such a provision is for the benefit of the insurer 
to protect such company against a contingency which might arise in that interim 
during which the insured might become seriously ill, suffer a severe injury impair- 
ing her health, and to guard against the delivery of such policy in the event of 
the death of the insured. 
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2. Whether a person is in good health as that term is used in its ordinary 
meaning at the time of the delivery of an insurance policy must depend upon the 
facts and circumstances of each given case, and cannot be determined by any 
general rule. Such questions are for the determination of a jury or the court 
sitting as a jury as the trier of the facts. 

3. When a life insurance policy containing such a provision as set forth in 
paragraph 1 of the syllabus has been delivered and the first premium paid, the 
burden of proof is upon the defendant insurance company to prove that the policy 
was delivered while the insured was not in good health. 

Appeal from District Court, Osage County; Jesse J. Worten, Judge. 

Action by Andrew Trumbly against the Mid-Continent Life Insurance Com- 
pany. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Rittenhouse, Webster & Rittenhouse, of Oklahoma City, for plaintiff in error. 

Irby & Carver, of Ponca City, for defendant in error. 

RILEy, Justice. ; ; 

The plaintiff, beneficiary named in the policies, instituted this action against 
the defendant, Mid-Continent Life Insurance Company, upon two policies of 
life insurance in the total sum of $5,000, issued by the defendant upon the life 
of Mary Lee Trumbly, the wife of plaintiff. : 

The defense was twofold: (1) Fraud in procurement of the policies; (2) that 
the insured was not in good health at the time the policies were delivered. | 

From a judgment in favor of plaintiff based upon a verdict of the jury, 
defendant appeals, and urges for reversal that error occurred in the giving of 
instructions Nos. 8 and 9. 

Instruction No. 8 follows: “You are instructed that the term ‘good health’ 
as used in the application for insurance in this case, means a state of health 
unimpaired by any malady or diseased condition of which the insured was 
conscious. It does not mean that the insured is physically perfect, or is not 
suffering from any disease or disability of which the insured was wholly uncons- 
cious. You are further instructed that a temporary indisposition which responds 
readily to treatment, and does not affect the general health does not render a 
person not in ‘good health.’” 

Instruction No. 9 follows: “You are instructed that the application for insur- 
ance in evidence in this case contains the provision, ‘that the company shall not 
incur any liability upon this application until the policy has been issued by the 
company and the first premium actually paid to and accepted by the company, 
or its authorized agent, during my lifetime and good health’. In this connection, 
you are instructed that this clause does not mean that no contract of insurance 
resulted if at the time of making the application Mary Lee Trumbly suffered 
from an ailment of which she was not conscious, and of which she was not 
conscious at the time of the acceptance and delivery of the policy.” 

Under this assignment of error, defendant urges that the fact of good health 
of insured and not the belief in it on the part of insured or the examining phy- 
sician was a condition precedent to insurance at the time of delivery of the 
policies. 

This court in the case of Mid-Continent Life Insurance Co. v. House, 156 
Okl. 285, 10 P.(2d) 718, held to the contrary, and to the effect that the good 
health provisions of such a contract were not violated by latent and subsequently 
fatal diseases possessed by, but of which insured was not conscious at the time 
of making such a statement or at the time of delivery of a policy under such 
conditions. There was no error in these instructions. 

Error is predicated upon the refusal of defendant’s requested instructions 
Nos. 3 and 4. Requested instruction No. 4 is violative of that previously stated 
and relating to ailments of which the insured was not conscious. Requested 
instruction No. 3 is violative of the rule as to the burden of proof as stated in 
paragraph 3 of the syllabus in the case of Mid-Continent Life Insurance Co. v. 
por supra. No error occurred in the refusal of requested instructions Nos. 
3 and 4. 

The final assignment of error presented in the brief is based upon the over- 
ruling of the demurrer to the evidence of plaintiff below. It is asserted that the 
burden of proof is upon the plaintiff to establish “that the policies were delivered 
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in accordance with the terms and conditions of the policies”; that a term of the 
policies was “that the company shall not incur any liability upon this application 
until the policy has been * * * delivered to and accepted by me during my life- 
time and in good health”; that “the plaintiff not only signally failed to sustain 
such burden of proof, but made no offer of such proof and, therefore, the court 
erred in overruling the demurrer to plaintiff’s evidence.” 

The fault of this assignment of error is that “the burden of proof is upon 
the defendant insurance company to prove that the policy was delivered while 
the insured was not in good health.” Mid-Continent Life Insurance Co. v. 
House, supra. 

Judgment affirmed. 

McNeill, C. J., and Busby, Phelps, and Gibson, JJ., concur. 


ILLINOIS BANKERS’ LIFE ASS’N v. HARDY. No. 25439. 
Supreme Court of Oklahoma. March 12, 1935. 
42 Pacific Reporter (2d) 143. 
i. INSURANCE. 


Beneficiary suing on life policy had burden of proof to establish that policy was 
reinstated, where it was admitted that original policy lapsed. 

(For other cases, see Insurance, Dec. Dig. § 646[3].) 
3. INSURANCE. 

Evidence held insufficient to make issue for jury, in action on life policy, 
whether policy which lapsed had ever been reinstated. 


(For other cases, see Insurance, Dec. Dig. § 668[4].) 


Syllabus by the Court. ; 

1. An amended petition filed 5 years after the first, in which a lesser amount of 
judgment is prayed, is not a change in the cause of action, where the same policy 
is sued on and the statute of limitations has no application. 

2. Record examined, and finding made that the motion for judgment non 
obstante veredicto should have been granted by the trial court. 

Appeal from District Court, Stephens County; E. L. Richardson, Judge. 

Action by Mattie May Hardy against the Illinois Bankers’ Life Association. 
judgment for plaintiff, and defendant appeals. 

Reversed and remanded, with instructions. 

Everest, McKenzie & Gibbens, of Oklahoma City, for plaintiff in error. 

H. W. Sitton, of Duncan, for defendant in error. 

Per Curiam. 

This action was commenced in the district court of Stephens county Decem- 
ber 13, 1926, when the defendant in error filed her petition in the district court pray- 
ing a judgment in the sum of $4,000 on an insurance policy issued by the plaintiff 
in error on the life of one C. E. Hardy in the sum of $2,000, and providing, among 
other things, double indemnity in case of accidental death. From the record it 
appears this case finally went to the Supreme Court, was reversed for a new trial 
(153 Okl. 67, 4 P.(2d) 1049), and is now again before this court on appeal by the 
insurance company. The parties in this opinion will be treated as they appeared in 
the trial court and the briefs as plaintiff and the association; the former being 
plaintiff in trial court and the latter the defendant. The facts in this case are as 
iollows, to wit: The deceased, C. E. Hardy, took out a policy on his life, and the 
same being under date of December 15, 1924, issued by the association in the sum 
of $2,000, and among other things provided for double indemnity in the case of 
accidental death. He paid the premium for one year, same being up to December 
15, 1925, and, the policy containing a 30-day grace period, the same lapsed and 
became of no effect on January 15, 1925. On February 19, 1926, the insured made 
application to reinstate the policy, and the association agreed to same and sent to 
him an extension premium note in the sum of $34.20, together with the application 
for reinstatement of policy and request that he have the beneficiary send in the 
policy that notation might be made thereon. The policy was never returned to the 
association. The insured signed and mailed to the association the extension pre- 
mium note in the sum of $34.20, and the same containing answers as to his present 
whereabouts and occupation, and the record discloses that he had changed from a 
farmer to that of an oil field employee. The association, upon learning this fact 
irom the application for reinstatement, refused to reinstate the policy on the 
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original terms providing, among other things, double indemnity in case of accidental 
death, et¢., and returned to the deceased his extension premium note in sum of 
$34.20, with a new note in sum of $26.88, with statement that the double liability 
clause should be stricken, and to send in the original policy that proper indorsement 
thereon could be made. The policy, as stated above, at no time was ever sent in 
to the association. Two witnesses for the plaintiff testify that the extension pre- 
mium note in sum of $26.88 was signed by the deceased and returned to the com- 
pany, and that a letter or letters were received from the association to the effect 
that the policy was reinstated and in full force and effect; the association denying 
absolutely that the premium note in sum of $26.88 was ever returned to it signed 
by the deceased, and denying that the policy was ever returned to it, and contended 
at the trial that deceased refused so to do, and exhibited and introduced in evidence 
the complete correspondence between the deceased and the association regarding the 
entire matter. The case was tried to the jury, and the jury by a nine verdict found 
the issues for the beneficiary in the policy, the mother of the deceased plaintiff in 
the case, in the amount of $2,000, plus interest and costs. This cause is again in 
this court for determination. Plaintiff contended in trial court that all letters and 
papers concerning this matter owned and held by the deceased were cleared away 
and burned by the mother of the deceased and the beneficiary named in the policy, 
and that was the reason the same could not be produced on trial day. The principal 
witnesses for the plaintiff were the brother of the deceased and the sister-in-law, 
who testified they saw and knew the fact that deceased sent in the note for $26.88, 
and that letter in return was received by deceased to the effect that the policy was 
reinstated in all things. Other questions are briefed in this case that we do not 
teel are necessary to decide at this time according to the view this court takes of 
ihis case. 

[1] It is admitted by all parties to this action that the original policy lapsed; 
that an effort was made to reinstate the same. That being true, the burden of 
proof shifts to the plaintiff to establish by a fair preponderance of the evidence that 
the policy was actually reinstated. 

Serious objection is lodged by the association as to the admissibility of the 
evidence of Paul and Edna Hardy concerning the contents of lost letters, because 
plaintiff had not complied with the statute requirements concerning production by 
defendant of lost letters or instruments, but, if true, the association was not prej- 
udiced, for the reason the petition alleged the same were lost, and requested the 
association to bring them in, and in the trial of the case the entire correspondence, 
according to the depositions of the association, recites that they were brought in 
and introduced in evidence. When a proper predicate is laid, the contents of a lost 
instrument may be shown by parol evidence. The witness Edna Hardy testified 
from memory as to the contents of letters to deceased under date of March 9 and 
19, 1926, and she probably confused the same with the $34.20 premium extension 
note that was originally sent to deceased to sign, and which was actually signed and 
returned to the association by the deceased, and there is no dispute regarding that 
fact. 


[3] We have made a careful examination of the whole record in this case, and 
arrived at the conclusion there was never a reinstatement made of the policy in 
question. The evidence of the association as it appears from letters exchanged by 
it and the insured, and the same found on pages 99, 100, 101, regarding the return 
of the $34.20 premium note, and likewise found on pages 103 and 104 of the record, 
show conclusively that the association, when it learned of the change of occupation 
of the deceased from that of farmer to oil field worker, refused to reinstate the 
policy on the old conditions, but did agree to reinstate it on a changed basis, and on 
a reduced premium of $26.88, deleting double indemnity and some other provisions. 
The deceased did not subscribe to these changes, and argumentative letters passed 
between the deceased and the association, and the evidence found on pages 65 to 69 
of the record leads to that conclusion. The insured, the deceased, never complied 
with the requirements of the association, and we so find, and further that the 
original policy sued on was never in fact reinstated. 

The evidence in this case does not support the verdict of the jury. That being 
true, this case is reversed, and remanded to the trial court, with instructions to 
cnter a judgment non obstante veredicto in this cause. 

The Supreme Court acknowledges the aid of Attorneys Mr. Vilas V. Vernor, 
Mr. L. W. Randolph, and Mr. O. E. Swan in the preparation of this opinion. These 
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attorneys constituted an advisory committee selected by the State Bar, appointed by 
the Judicial Council, and approved by the Supreme Court. After the analysis of 
‘aw and facts was prepared by Mr. Vernor and approved by Mr. Randolph and Mr. 
Swan, the cause was assigned to a justice of this court for examination and report 
to the court. Thereafter, upon consideration, this opinion was adopted. 

McNeill, C. J., and Riley, Busby, Phelps, and Gibson, JJ., concur. 


NATIONAL LIFE & ACCIDENT INS. CO., Inc. v. BARKER. No. 24315. 
Supreme Court of Oklahoma. March 5, 1935. 
Rehearing Denied April 2, 1935. 
42 Pacific Reporter (2d) 542. 
1. INSURANCE. 
Whether beneficiary fraudulently procured policy on life of person of 
unsound health by having another impersonate insured eld for jury. 


(For other cases, see Insurance, Dec. Dig. § 668[6].) 


Syllabus by the Court. 

Verdict of jury will not be disturbed on appeal, if there is competent evidence 
reasonably supporting verdict, and no prejudicial errors of law are shown in 
instructions or rulings presented during trial. 

Appeal from Court of Common Pleas, Tulsa County; Wm. N. Randolph, Judge. 

Action by Maggie Barker against the National Life & Accident Insurance Com- 
pany, Inc., to recover judgment on an insurance policy. Judgment for plaintiff, and 
defendant appeals. 

Affirmed. 

West & Davidson, of Tulsa, for plaintiff in error. 

B. C. Franklin, of Tulsa, for defendant in error. 

Per Curiam. 

This is an appeal from the court of common pleas of Tulsa county. Plaintiff in 
error, the National Life & Accident Insurance Company, Inc., was defendant in the 
trial court, and the defendant in error, Maggie Barker, was plaintiff. The parties 
will hereinafter be referred to as plaintiff and defendant, as they appeared in the 
lower court. 

The plaintiff commenced her action by filing a petitian seeking judgment for 
$248 upon a policy of life insurance issued by the defendant to Sanford Hill, alleg- 
ing that said Sanford Hill died on the 8th day of September, 1931, and that the 
plaintiff was the beneficiary in the policy. 

The defendant in its answer alleged that the policy was procured by false 
representations, in that the plaintiff secured a person to impersonate Sanford Hill; 
that Sanford Hill had no part in the transaction, and that issuance of the policy was 
secured by the fraud of the plaintiff, and, further, that Sanford Hill was a man of 
approximately fifty-seven years of age and was not in sound health at the date of 
the policy, and that the condition of the policy, among others, was that if the 
assured was not in sound health on the date of the policy, the company might 
declare the policy void and the liability of the company would be limited to the 
return of premiums paid on the policy, and it was alleged by the defendant that 
Sanford Hill was not in sound health on the date of the policy; that he died within 
forty-four days after the issuance of the policy, and that the defendant has declared 
the policy null and void; that it has tendered the premiums paid under said policy 
in the amount of $2.20 to the plaintiff and same has been refused; the defendant 
also alleges that the issuance of the policy was induced by the fraudulent repre- 
sentation that Sanford Hill was in good health and that same were untrue, and 
the defendant prays in its cross-petition that the insurance policy be canceled. 

The plaintiff filed its reply denying these allegations. The evidence introduced 
by the plaintiff and by the defendant tended to prove their respective allegations. 
On cross-examination of the witness, Maggie Barker she testified that Sanford Hill 
appeared to be strong and healthy; and other evidence along that general line and 
to the contrary was introduced. 


_ The defendant, in its appeal, contends that the policy of insurance was not 
issued on the request or application of Sanford Hill, but that the application was 
made by some person fraudulently representing himself to be Sanford Hill. The 
defendant also contends that the policy provides: “No liability is assumed by the 
company prior to the date hereof, nor unless on said date and delivery of this 





248 The Insurance Law Journal, Vol. 85 [Aug., 1935 


policy the first payment has been legally made and the applicant is then in sound 
health.” And it is contended that such language constitutes a condition precedent 
to liability. 

The policy of insurance upon which suit was brought does not reveal that it 
contains the language above set out. The provisions of the policy in that respect, 
on the contrary, read as follows: “No obligation is assumed by the Company prior 
to the date hereof. If the Insured is not alive or is not in sound health on the date 
hereof; or if before the date hereof, the Insured has been rejected for insurance by 
this or by any other Company, order or association, or before said date, has had 
any pulmonary disease, or chronic bronchitis or cancer, or disease of the heart, 
liver or kidneys, unless such rejection or previous disease is specifically recited in 
the ‘Space for Endorsements’ in a waiver signed by the Secretary, then, in any such 
case, the Company may, within the contestable period, declare this Policy void and 
the liability of the Company shall be limited to the return of premiums paid on the 
Policy.’ 

[1, 2] The court instructed the jury, in substance, that if they found, from a 
preponderance of the evidence, that the man to whom the defendant corporation 
issued the life insurance policy in question was the Sanford Hill who died, and on 
whose death plaintiff is attempting financial recovery, the verdict of the jury should 
be for the plaintiff; otherwise, for the defendant. 

Thus the court submitted, to the jury the question of whether or not Sanford 
Hill was the man to whom the policy was issued, or whether, as contended by the 
defendant, he was some other person. 

It is clear from the reading of the provisions of the policy above quoted that 
the provision thereinabove set out is not a condition precedent to liability upon the 
policy of insurance. This provision of the policy grants to the defendant the right 
to cancel the policy in the event the insured is not in sound health on the date of the 
policy, and for the other causes recited therein. Northwestern National Life Ins. 
Co. v. Ward, 56 Okl. 188, 155 P. 524. 

The verdict of the jury was in favor of the plaintiff upon conflicting evidence, 
and, as there was no condition in the policy precedent to liability as contended for 
by the defendant, the verdict and the judgment entered thereon should not be 
disturbed. Dixie Motor Coach Corp. v. Johnson, 155 Okl. 240, 9 P. (2d) 5. 

Judgment affirmed. 

MeNeill, C. J., and Riley, Busby, Phelps, and Gibson, JJ., concur. 

The Supreme Court acknowledges the aid of Attorneys Edward Howell, 
Thomas H. Owen, and Leon S. Hirsh in the preparation of this opinion. These 
attorneys constituted an advisory committee selected by the State Bar, appointed 
by the Judicial Council, and approved by the Supreme Court. After the analysis of 
law and facts was prepared by Mr. Howell and approved by Mr. Owens and Mr. 
Hirsh, the cause was assigned to a justice of this court for examination and report 
to the court. Thereafter, upon consideration by a majority of the court, this opinion 
was adopted. 


POMORSKIE v. PRUDENTIAL INS. CO. OF AMERICA. 
Supreme Court of Pennsylvania. March 25, 1935. 
177 Atlantic Reporter 783. 
1. INSURANCE. 


_ In suit on life policies, evidence supported finding that insured’s death resulted 
from accidental means by head injury caused by a fall, and did not result from 
disease. 

(For other cases, see Insurance, Dec. Dig. $ 665[5].) 

2. INSURANCE. 

Evidence may sustain finding that insured’s death occurred through accidental 
means although there are no eyewitnesses, or although it does not establish specific 
one of number of accidental causes, if it does in fact fairly excluded design or 
disease. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

3. INSURANCE. 

In suit on life policies providing for accidental death benefits, admitting doc- 

ument of proof of death solely to establish service thereof on insurer /ie/d not 
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error, though physician had written on back of document his opinion that insured 
met death accidentally. 

(For other cases, see Insurance, Dec. Dig. § 662[1].) 

Schaffer, J., dissenting. 

Appeal No. 144, January term, 1935, from judgment of Court of Common 
Pleas, Schuylkill County; Henry Houck, Judge. 

Assumpsit by Anthony Pomorskie against the Prudential Insurance Company 
of America for accidental death benetits under two life policies. Verdict and 
judgment for plaintiff for $16,749.50 with an additional $5,000 payable in fifty 
monthly installments, and defendant appeals. 

Affirmed. 


Argued before Frazer, C. J., and Simpson, Maxey, Drew, and Linn, JJ. 

H. O. Bechtel and Walter Sidoriak, both of Pottsville, for appellant. 

Chas. E. Berger, of Pottsville, for appellee. 

Drew, Justice. 

Defendant issued two policies of insurance on the life of Mike Pomorskie, 
each of which contained a provision for an accidental death benefit “upon receipt 
of due proof that the death of the insured occurred * * * as a result, directly and 
independently of all other causes, of bodily injuries, effected solely through exter- 
nal, violent and accidental means, of which, except in case of drowning or of inter- 
nal injuries revealed by an autopsy, there is a visible contusion or wound on the 
exterior of the body.” Upon the death of the insured on January 11, 1933, the 
present suit was brought by his brother Anthony, the beneficiary under both pol- 
icies, to recover the accidental death benefits. The jury returned a verdict in his 
javor, and from the judgment entered thereon the insurance company has appealed. 

It appeared from the testimony of plaintiff’s witnesses that the insured, who 
spent part of his time with his brother Walter in a shack or cabin about three miles 
from Shenandoah, Schuylkill county, was last seen alive between 5 and 6 o'clock 
on January 10, 1933, when he and Walter were working on a garage near the cabin. 
Walter left him to go to Shenandoah for provisions, and did not see him again 
that night. In the morning, Walter, having set out to look for him, found his 
body lying about twenty yards from the cabin, on a rough logging road which 
joined a public road in a fork not far from the cabin. The body, fully dressed in 
heavy winter clothing, was lying on its left side, with the left hand outstretched and 
the head pointed away from the cabin and down the slope, the ground being 
uneven and sloping at that point. About two inches of sleet and snow, which had 
recently fallen and was beginning to melt, covered the ground. After the body 
had been carried into the cabin, various efforts were made, by Walter and several 
companions of his, as well as by a doctor who had been summoned, to resuscitate 
the insured, but without avail. According to the men who worked on him, there 
was a mark in the region of his left temple, which “looked like a quarter” and was 
variously described as a bruise, a black and blue mark, and a “bust” with a “spot 
of blood,” and which the doctor testified was about two inches in diameter. On 
the left side of the face there were leaves and gravel and “jackstone marks” or 
“gravel marks,” while that side of the body was wet from head to knee. 

[1] The chief question raised on this appeal is whether plaintiff produced suffi- 
cient evidence of a death “effected solely through external, violent and accidental 
means” to support the verdict in his favor. Plaintiff’s theory was that the death 
was due to a head injury caused by an accidental fall. We think the court below 
was right in holding that his evidence was sufficient. An autopsy was performed in 
April, 1933, on the body, which had been embalmed and interred in the meanwhile. 
Dr. H. H. Warner, who performed the autopsy, testified that he found an atrophied 
condition of the left leg, as well as a surgical wound, apparently of long standing, 
over the left knee, which he thought indicated an injury several years old. He 
also discovered slight abrasions on the outer surface of the left arm, below the 
elhow. Further testimony by Dr. Warner, who was a pathologist, disclosed that 
he had carefully examined the internal organs, including the heart, and found 
them to be substantially normal, except for an anthracotic condition of the lungs, 
which -according to him was caused by carbon deposits and was quite common 
among miners and others in the mining regions, and except for an adherence of 
the lungs to the chest cavity, which was “probably from an old pleurisy.”. A 
microscopic examination of the various organs revealed no evidence of disease or 
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other pathological condition, and it was his conclusion that the insured had not 
died from any disease. 

Dr. R. D. Carl, who had been called when the insured’s body was found on 
January 11th, and who was present at the autopsy, testified that the examination 
of the trophied left leg disclosed complete ankylosis of the joint, which would 
tave prevented the bending of the knee. He further testified that the heart and 
other organs were normal; that there was no evidence of disease; and that “to 
the best of his knowledge” and “professional opinion” the immediate cause of the 
death was a head injury. Two other medical experts, one of whom was at the 
autopsy and the other of whom based his opinion on the testimony in the case, 
testified that in their opinions the death was primarily due to concussion of the 
brain caused by a blow on the left side of the head or by a fall on the gravel, 
and secondarily due to exposure. No evidence was offered by defendant. 

[2] Plainly, this testimony was sufficient to permit a reasonable inference of 
death “effected solely through external, violent and accidental means.” The jury 
might well have inferred from the position of and marks on the insured’s body, 
the surrounding circumstances, and the fact that he was apparently lame, that he 
fell by accident, because of some obstruction or slippery condition on the ground, 
and that in so doing he suffered a blow to his head which caused concussion of 
the brain and eventually led to his death. There was testimony that he might have 
had concussion even though no evidence of concussion was found in the brain tis- 
sues. The evidence may be sufficient to sustain a finding that death occurred 
through external, violent, and accidental means although there are no eyewitnesses 
(McCullough vy. Railway Mail Ass’n, 225 Pa. 118, 73 A. 1007), or although it does 
not “establish a specific one of a number of accidental causes,” if it does in fact 
fairly exclude design or disease (Taylor v. Gen. Acc. Assur. Corp., 208 Pa. 439, 
57 A. 830, 831). 

Defendant relies on Phila. & Reading R. Co. v. Schertle, 97 Pa. 450, Keefer 
v. Pac. Mut. life Ins. Co., 201 Pa. 448, 51 A. 366, 88 Am. St. Rep. 822, and 
Anderson vy. Reading Co., 306 Pa. 246, 159 A. 450, as showing that the evidence in 
the instant case was insufficient. In the Schertle and Anderson Cases, however, it 
was held that the evidence was insufficient to show that plaintiff’s injury was caused 
by negligence on defendant’s part; while in the Keefer Case no autopsy was per- 
formed, and the medical testimony was strongly in support of the theory that 
death resulted from uremic poison, rather than from “external, violent and acci- 
dental” causes. Those cases are clearly not parallel to the case before us. 

{3] It is contended that the trial judge erred in admitting in evidence a “proof 
of death,” filled out on a printed form, on the back of which the physician had 
written his opinion that “the man probably tripped and fell and was knocked 
unconscious lying in the snow for four or five hours and dying from exposure.” The 
denials in defendant’s affidavit or defense made it necessary for plaintiff to show 
that a proof of death had been furnished to defendant, and the document in question 
was admitted solely for that purpose. Furthermore, the jury was expressly charged 
that “this proof * * * was offered and received for but two purposes, in the first 
place, to establish that proof of death was served upon the defendant company, and 
secondly, to prove that this proof of death was received by the defendant company 
on January 27, 1933. This proof, members of the jury, is immaterial and irrelevant 
for any other purpose in this case, and may not be considered by you in any other 
respect than for the two purposes which I have mentioned. It is not, of itself, 
substantive proof as to the manner in which the insured, Mike Pomorskie, came to 
his death.” It is difficult to see how defendant's interests could have been better 
protected in this respect. 

Since plaintiff's evidence was sufficient to support the jury’s verdict, and since 
no error in the conduct of the trial appears, the court below acted properly in 
overruling defendantant’s motions and in entering judgment on the verdict. 

Judgment affirmed. 

Schaffer, J., dissents. 


SKAMORICUS v. KONAGISKIE. 
Supreme Court of Pennsylvania. March 25, 1935. 


177 Atlantic Reporter 809. 
1. INSURANCE. 


Evidence that at insurer’s local office insured executed form, witnessed by 
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cashier, changing beneficiary, but having neglected to bring life policy requiring 
indorsement thereon to effect change, insured retained form under cashier’s instruc- 
tions to return form and policy for indorsement, and was fatally injured six days 
later before returning form or policy, sustained finding that insured made every 
reasonable effort to change beneficiary, entitling new beneficiary to recover as 
against original beneficiary, where insurer paid proceeds into court in interpleader 
proceeding, thereby waiving compliance with provision requiring indorsement for 
insurer’s protection. 
(For other cases, see Insurance, Dec. Dig. § 587.) 

2. INSURANCE. 


Whether insured intended to change beneficiary of life policy and made every 
reasonable effort to do so held for jury. 


(For other cases, see Insurance, Dec. Dig. § 668[1].) 


Appeal No. 151, January term, 1935, from judgment of Court of Common 
Pleas, Schuylkill County, No. 409, January term, 1933; Henry Houck, Judge. 

Interpleader ordered by the court and agreed by counsel to be tried as a case 
in assumpsit between Frances Skamoricus, plaintiff, and Albert Konagiskie, defend- 
ant, for whom Anna Konagiskie, executrix of his estate, was substituted, to 
recover the sum of $9,745, due on a life insurance policy. From the judgment on 
a verdict for plaintiff for the sum claimed, defendant appeals. 

Affirmed. 


Argued before Frazer, C. J., and Simpson, Schaffer, Maxey, Drew, and Linn, 
I 


D. J. Boyle, of Tamaqua, and James J. Gallagher, of Mahonoy City, for 
appellant. 


R. A. Freiler, of Pottsville, and C. W. Staudenmeir, of Ashland, for appellee. 
Per Curiam. 


This is an interpleader to determine which of two claimants is entitled to the 
proceeds of a life insurance policy paid into court by the insurance company. 
Appellant complains of the refusal of binding instructions and of motion for 
judgment notwithstanding the verdict. 

The judgment is affirmed for the reasons thus stated in the opinion of the 
learned court below, filed pursuant to rule 58. 


“Respecting change of beneficiary, the policy provides that every change of 
beneficiary must be made by written notice to the company at its home office 
accompanied by the policy for indorsement of the change thereon by the company, 
and unless so indorsed the change shall not take effect, and after such indorse- 
ment the change relates back to and takes effect as of the date insured signed the 
written notice of change whether he be living at the time of such indorsement or 
not. Plaintiff showed that on July 28, 1932, the insured went to the Reading office 
of the insurance company and there executed a form changing the beneficiary to 
Frances Skamoricus, his mother. This form was executed in the presence of 
C. W. Parker, cashier of the insurance company, and was witnessed by him. The 
insured did not have the policy with him and the cashier gave him the change of 
beneficiary form, executed as detailed, with instructions to return it and the policy 
for proper indorsement of the change of beneficiary. The plaintiff showed further 
that about 10 o’clock on the night of August 2, 1932, the insured met Thomas 
Price, a notary public, in a cigar store in Shaft, the place of the insured’s resi- 
dence. The insured told Price that he had a paper which he wanted to swear to 
changing the beneficiary of his insurance to his mother. He produced the paper, 
which was the direction for change of beneficiary previously executed in the 
Reading office. He stated to Price that he wanted the paper sworn to so that he 
could return it to the home office as soon as possible. Price told him that his 
notarial seal was at the colliery office where Price worked and offered to go to 
the office for it. Price expressed the opinion that the paper did not need to be 
sworn to, but the insured insisted upon swearing to it and told Price to keep it 
until the following morning when he would go to the office and swear to it. Price 
kept the paper and left the insured in the cigar store. At about 12:35 a. m. on the 
following morning, August 3rd, the insured was injured and rendered unconscious. 
He continued in that condition until 7 a. m., at which time he died. Subsequently, 
Price delivered the change of beneficiary form to the plaintiff and she sent it 





252 The Insurance Law Journal, Vol. 85 [Aug., 1935 


with the policy to the Reading office of the insurance company, where it was 
received on September 2, 1932. The company, however, did not indorse the change 
of beneficiary on the policy. All of the evidence establishing the foregoing facts 
was uncontradicted and the defendant offered no proof. Defendant contended that 
what was done by the insured was not sufficient to change the beneficiary and she 
now contends that judgment should be entered for her notwithstanding the verdict. 

“The issue was submitted to the jury in this manner: ‘To state it in other 
words, the exception to the general rule, which is that the terms of the policy 
must be complied with, is that where the policy holder has made every reasonable 
effort to effect the change of beneficiary the change will be given effect. But a 
mere unexecuted intention is not enough. The intention must be carried into execu- 
tion. So that, in this case the essential inquiry is whether the new beneficiary, that 
is, the plaintiff, Mrs. Skamoricus, has successfully met the burden of showing that 
the insured intended to make her his new beneficiary and carried that intention 
into execution to such an extent that effect should be given to it. That, members 
of the jury, is the essential inquiry in this case. Did the insured intend to make 
the plaintiff, his mother, the new beneficiary under this policy of insurance, and 
did he sufficiently carry out that intention so that it should now be given effect? 
And the burden of showing that that was his intention, and that he did sufficiently 
carry it out, rests, as I said in the beginning. upon the plaintiff in the case. 
Unless she has satisfied you of those facts by the weight and fair preponderance 
of the evidence in the case she is not entitled to recover.’ The verdict for present 
purposes may be taken as establishing the fact that the insured intended to make 
his mother his beneficiary and that he did all that could reasonably be expected 
to carry out this intention. So, if the evidence produced is sufficient to support the 
verdict, it should stand. 

[1, 2] “The consent of the company to the change of beneficiary was not 
required and the indorsement of the change on the policy is a mere formal and 
ministerial act on the part of the company and is not a condition precedent to 
the taking effect of the change of beneficiary. Consequently, whether the change 
was indorsed on the policy or not is immaterial, and the questions of the insured’s 
intention and whether he made every reasonable effort under the circumstances to 
change the beneficiary were properly submitted to the jury: see Gannon v. Gannon, 
88 Pa. Super. 239, 243; Riley v. Wirth, 313 Pa. 362, 366, 169 A. 139. Furthermore, 
the rights of the insurance company were not involved in the issue. Different con- 
siderations might apply if they were. By paying the fund into court, the company 
waived its right to insist upon literal compliance with the terms of the policy 
respecting change of beneficiary, and since the provision for indorsement of the 
change on the policy is for the protection of the company, absence of the indorse- 
ment does not avail a rival claimant: Sanes’ Estate (No. 1), 91 Pa. Super. 466, 
473; Beaver Trust Company, Guardian v. Kertis et al., 298 Pa. 322, 324, 148 A. 
471; Riley v. Wirth, supra, 313 Pa. 362, at page 366, 169 A. 139. The conclusion is 
irresistible that the non-indorsement of the change on the policy is immaterial and 
is unavailing as a defense on the part of the rival claimant to the fund: see 
Ruggeri, Admrx. et al. v. Griffiths, Guardian, 315 Pa. 455, 173 A. 396.” 

Judgment affirmed. 


ETTERS v. EQUITABLE LIFE ASSUR. SOC. OF UNITED STATES. 
No. 14006. 
Supreme Court of South Carolina. Feb. 14, 1935. 
178 Southeastern Reporter 610. 
3. INSURANCE. 


_ In action on group policy for total and permanent disability benefits, whether 
insured was totally and permanently disabled held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[13].) 

Appeal from Common Pleas Circuit Court of Spartanburg County; M. c 
Foster and Jennings L. Thompson, County Judges. ; 

Action by Beulah Etters against the Equitable Life Assurance Society of the 
United States. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Osborne & Butler, of Spartanburg, for appellant. 
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Samuel R. Watt and C. M. Drummond, both of Spartanburg, for respondent. 

BonHAM, Justice. 

The respondent, an employee of Spartan Mills, was insured in the appellant 
compaty, under what is by custom termed a “group policy,” which contains the 
“total and permanent disability clause.” This provision of the policy became 
effective in behalf of the insured upon proof furnished to the insurance company 
that during the life of the policy, before the insured reached the age of sixty, and 
while she was still in the employ of the Spartan Mills, she had become totally and 
permanently disabled from pursuing her accustomed occupation in the mill in sub- 
stantially her usual manner. 

She brought her action alleging total and permanent disability, demanding pay- 
ment of the sums claimed under the policy, and alleges that payment was refused. 

The appellant moved before the then judge of the county court for Spartan- 
burg county to require the plaintiff to make her complaint more definite and cer- 
tain by alleging the cause or causes, and the nature of the cause or causes, of her 
alleged total and permanent disability. The motion was denied and from that 
order an appeal is taken. 

Thereafter the defendant answered the complaint, and the case was tried in 
the county court, and resulted in a verdict for the plaintiff. 

Motions for nonsuit and directed verdict were duly made and denied. 

Counsel for the appellant state in their brief that the issues made by the 
appeal are these: 

(1) Error “in refusing to require the plaintiff to allege in her complaint the 
nature of the cause or causes of her alleged disability.” 

(2) Error “in admitting in evidence the opinion of plaintiff's doctor on the 
question of whether she is totally and permanently disabled.” 

(3) Error “in holding that there was evidence of total and permanent dis- 
ability.” 

[1] In refusing the motion to require that the complaint be made more definite 
and certain by alleging the nature of the cause or causes of her disability, the 
trial judge held that allegations of the fifth paragraph were sufficiently definite. 

We concur in this ruling. Defendant was notified by the complaint that within 
a specified time the plaintiff had had a severe illness which necessitated a serious 
operation, by which her health was seriously impaired. She was in the employ of 
the Spartan Mills, which had taken out the group policy. The statements of the 
complaint put the defendant on notice which, if followed with ordinary diligence, 
would have furnished full information of the nature and extent of plaintiff's ail- 
ments and of the operation which she alleges was necessary. 

It does not appear that defendant suffered any injury from this cause, 

2, 3] 2. It is evident that appellant’s counsel have misunderstood the rulings 
of this court in regard to the opinion testimony of doctors in regard to total and 
permanent disability. The court has not held in any opinions brought to our 
attention that the opinions of doctors in such cases have no probative value. The 
utmost extent to which the decisions of this court have gone, is to hold that such 
opinion testimony by doctors, founded upon theory, has no probative value in the 
sense that it will not be allowed to override the positive evidence that the person 
claiming total and permanent disability was, at the time covered by the theoretical 
testimony of the doctor, actually doing his accustomed work in substantially his 
accustomed way. Hickman v. Insurance Company, 166 S. C. 316, 164 S. E. 878. In 
the present case, Dr. Black stated the grounds upon which he concluded that plain- 
tiff was totally and permanently disabled. There was other pertinent testimony. It 
made an issue for the jury. 

This disposes of the third issue presented to us for determination. 

The judgment of the court below is affirmed. 

Stabler and Carter, JJ., and E. C. Dennis and C. J. Ramage, A. A. JJ., concur. 


MEDLIN v. LIFE INS. CO. OF VIRGINIA. No. 14005. 
Supreme Court of South Carolina. Feb. 13, 1935. 
178 Southeastern Reporter 615. 
1. INSURANCE. 


In action against insurer for breach of contract of industrial life insurance 
accompanied by alleged fraudulent act consisting of obtaining policy and receipt 
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book under pretext of having policy revived and refusing to return policy or 
receipt book, evidence held sufficient for jury, so that there was no error in 
refusing insurer’s motions for nonsuit, directed verdict, and new trial. 

(For other cases, see Insurance, Dec. Dig. § 668[1].) 

Appeal from Common Pleas Circuit Court of Richland County; Hayne F. 
Rice, Judge. 


Action by Sally Medlin against the Life Insurance Company of Virginia. 
Judgment for plaintiff, and defendant appeals. 


Affirmed. 


The amended answer and exception No. 4, directed to be reported, are as 
follows: 
Amended Answer. 
The defendant above named, by its attorneys, expressly reserving its right to 
have the motion filed simultaneously herewith heard and determined, answering 
the complaint herein, alleges: 


For a First Defense. 
(1) That it admits the allegations contained in paragraphs 1, 2, and 3 of said 
complaint. 
(2) That it denies each and every other allegation in said complaint con- 
tained. 
For a Second Defense. 


For a second defense, and in further answer to the said complaint, this defend- 
ant alleges: 

(1) That on or about the 9th day of June, 1923, the plaintiff herein made 
written application to this defendant for a policy of insurance on her life on the 
industrial plan in the amount of $250, in consideration of the payment of a 
weekly premium of 30 cents thereafter during the lifetime of the insured; that 
pursuant to said application this defendant issued its policy on the life of plain- 
tiff on the industrial plan in the face amount of $250 numbered 4147587, and dated 
June 18, 1923 and said policy was issued, delivered, and accepted by the insured 
subject in all respects to the terms, conditions, and provisions thereof. 

(2) That said policy provided that, in the event the weekly premium therein 
provided for was not paid when due, or within the grace period allowed, the said 
policy should immediately lapse and become null, void, and of no effect. 

(3) That the weekly premium of 30 cents becoming due on October 13, 1924, 
was not paid when due, and the said policy therefore lapsed, but was thereafter 
revived on February 23, 1925, by the execution of a lien agreement; that the 
weekly premium becoming due on February 14, 1927, was not paid and the policy 
lapsed, but was thereafter revived on May 2, 1927, by the payment of premiums 
then in arrears; that the policy again lapsed on June 25, 1928, for the nonpayment 
of the premium becoming due on May 7, 1928, but was revived on August 20, 
1928, by the execution of a lien agreement; that the policy again lapsed and 
became of no effect on January 14, 1929, for nonpayment of premiums becoming 
due on December 3, 1928, but was revived on February 4, 1929, by the execution 
of a lien agreement; that the weekly premium becoming due on January 21, 1929, 
was not paid when due, or within the grace period allowed, and in accordance 
with the expressed provisions of the said policy the same immediately lapsed, and, 
inasmuch as the same was not revived or reinstated, in accordance with the pro- 
visions of the said policy on March 4, 1929, every insurance benefit created under 
said policy ceased and determined, and the said policy is now, and has been since 
March 4, 1929, null, void, and of no effect, except for the paid-up insurance values 
available thereunder. 

(4) In further answer to the said complaint this defendant specifically denies 
that the plaintiff has made application for revival or reinstatement of said policy 
since the date of final lapse on March 4, 1929, and specifically denies that the 
said policy or the receipt book issued in connection therewith were delivered to 
the defendant with the request to or for the purpose of reviving or reinstating 
the same. 

Wherefore defendant, having fully answered, prays that the complaint be dis- 
missed, with costs. 
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Exception No. 4. 

Because his honor, the presiding judge, erred in charging the jury as follows: 
“If an agent has been in the habit of going to a certain place where a person lives 
to collect premiums, even though the policy may state that the premiums may be 
paid at the home office—if the agent for a long time goes to the home of the 
insured to collect premiums and that is continued and continued, until the insured 
depends upon the agent to come and get these premiums, then the agent certainly 
cannot stop off and say the premiums should have been paid at the home office”; 
the error being that such charge was not applicable to the issues made by the 
pleadings and there was no allegation in the complaint that the plaintiff relied on 
the defendant to send its agent for the collection of premiums, and the lapse 
occurred because of its failure to do so; and such charge injected into the case a 
new and different cause of action, and the rights of the defendant were thereby 
highly prejudiced. 

Thomas, Lumpkin & Cain, of Columbia, for appellant. 

E. J. Best and Cooper & Maher, all of Columbia, for respondent. 

C. J. RamaceE, Acting Associate Justice. 

This action was instituted in the court of common pleas for Richland county 
in November, 1931, for the recovery of $3,000 damages alleged to have been sus- 
tained on account of the alleged breach of a contract of insurance No. 4147587, 
issued by the defendant on the life of the plaintiff, which said wrongful breach 
was accompanied by a fraudulent act. 

The defendant by its answer alleged that the policy had become lapsed for 
nonpayment of premiums in accordance with its expressed terms and that no 
application for the reinstatement thereof had been received, and it specifically 
denied that it was guilty of any wrongful or fraudulent act in connection with the 
lapse of said policy or in its relation toward the plaintiff. The appeal raises cer- 
tain questions as to refusal to grant a nonsuit, to direct a verdict for the defend- 
ant, to grant a new trial, and to error in the charge all as shown by the exceptions. 

[1] 1. As to the refusal to order a nonsuit in the case, we hold that his honor 
did not err. 

The complaint in sum and substance alleged that plaintiff had a policy of 
insurance which was in force and effect, and that some time in 1929 the defendant 
and its agent took the said policy of insurance, and together with the receipt book 
under the pretext or guise of having the same revived, but after repeated demands 
the defendant company and its agents have refused to return the same policy or 
receipt book to the plaintiff or her agent but have retained the same in the 
custody and possession of the said defendant and its agent; that at the time the 
said policy of insurance and receipt book were taken by the defendant and its 
agent it was in full force and effect and needed no revival; that the acts and con- 
duct of the defendant company and its agents as above set forth were fraudulent 
intentional, and willful and unlawful to the damage of the plaintiff, $3,000. ; 


The answer and exception No. 4 will be set out in the report of the case. 

Mrs. L. E. Walker testified in substance: There was a policy to me in the 
sum of $300. I was beneficiary. Premiums were 30 cents a week; policy became 
three weeks in arrears. One day in January I offered to pay agent then what I 
had to pay him on Saturday, and he advised me to have my husband’s paid up. 
The agent took off four policies to have them revived. He promised to bring 
them back in a week or so, but he did not bring them back. I have never seen 
either of the policies since. Demand has been made on the company for the 
policies. Harris, another agent, took the receipt books also which contained a 
receipt for all the policies. Harris took some revival slips also with the receipt 
book. My mother-in-law saw him over at the mill at Red Bank and sent him over 
to the house; he came over to the house and asked me about the insurance, and 
he said that he would not try to get the old policies back, but he would write to 
the company and get a duplicate of the policies, which would be just as good 
and he would have them in two weeks, and asked me to let him take the book to 
Columbia office to get the old policy numbers off of it and would get it straightened 
out and get them back in two weeks; he promised to get duplicate policies. I have 
not seen the receipt book since I gave it to him. We made demand for the policy 
at the Chester office; the manager was there and he went in there and looked 
around for it, but he could not find them and said he would look them up and 
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send them to us, but we never heard of him any more. I left my address with him. 
At the time the agent took up the policies, they were only three weeks in arrears; 
it took four weeks for them to run out—to be out of benefit. The agent took them 
away to have them revived and promised to return them in two weeks, This was 
along about the last of January or the first of February. I remained in Great 
Falls till the first of April. I offered him one week pay on them but he refused 
to take the payment and he asked me not to pay it, as he would revive it. I 
offered to pay, but he refused to take it. 

Another witness, L. E. Walker, swore that he notified the agent Orr, who it 
is claimed took up the policies, that the Walkers were moving to Red Bank, ey 

The case of Bradley v. Metropolitan Life Ins. Co., 162 S. C. 303, 160 S. E. 
721, holds: “In action for fraudulent breach of contract, where fraud alleged was 
a statement by the agent, after death of insured, that the policy would be paid, 
on which assurance the policy was sent in to the company and not returned to 
assured’s administrator, a verdict for punitive damages was sustained.” 

Wilkes v. Carolina Life Ins. Co., 166 S. C. 475, 165 S. E. 188, we find: “In 
action against insurer for damages for inception and putting in operation, of 
fraudulent design to compel lapse of policies by refusing to accept premiums, com- 
plaint held not demurrable. There was running throughout complaint as cause of 
action the underlying allegation that it was purpose of insurer’s agent to force 
lapse of policies by refusing to collect or accept any more premiums.” 

Crosby v. Met. Life Ins. Co., 167 S. C. 255, 166 S. E. 266, was based on the 
theory that insurer fraudulently induced plaintiff to pay premiums of policy on 
another’s life in consideration of making plaintiff beneficiary. 

McLoud v. Met. Life Ins. Co., 167 S. C. 309, 166 S. E. 343, was based on the 
theory that insurer misappropriated premiums sent by insured for the purpose of 
keeping the policy alive; thus lapsing policy by refusing to credit the money on the 
yolicy. 

, Derrick v. N. C. Mut. Life Ins. Co., 167 S. C. 434, 166 S. E. 502, was for 
insurer’s wrongful refusal to pay amount of policy or return policy. 

Sutton v. Cont. Cas. Co., 168 S. C. 372, 167 S. E. 647, was for the fraudulent 
cancellation of a health policy. 

Hedgepath v. Provident, etc., Ins. Co., 169 S. C. 364, 168 S. E. 857, was for 
the fraudulent breach of contract by obtaining a release of claims under accident 
policy assumed by defendant. 

Jamison v. American Workmen Ins. Co., 169 S. C. 400, 169 S. E. 83, was for 
insurer’s fraudulent conduct in not mailing customary notices of due date of pre- 
miums as promised by its agent and in refusing to accept premium not promptly 

paid. 

From a careful study of the testimony and cases bearing on the matter we 
hold that Judge Rice did not err in refusing to grant a nonsuit. 

2. As to refusal to direct a verdict for defendant and to grant a new trial 
after the verdict, we see no error in Judge Rice’s action. 

In addition to the testimony of the plaintiff’s witnesses, it was admitted by 
F. L. Whitlock, a witness for the defense, that the Walker family did deliver 
these policies to the company for revival, and they were revived, and that every 
effort was made to deliver them back to the Walker family. Also that in the mean- 
time the policy lapsed. All this testimony made it a question for the jury under 
the pleadings, and, as the matter rested with Judge Rice, we cannot say that he 
was in error in refusing a direction of a verdict or in the refusal of a new trial. 

[2] 3. When we take the ground made in exception No. 4 against the charge 
of his honor in connection with the general charge, the testimony, and the plead- 
ings, we fail to see any reversible error. If appellant wished any fuller discussion 
of the matter by the court, the way was open by making a request, and, as this 
was not done, there is no just cause of complaint. 


It is the judgment of this court that the judgment below be, and the same is 
hereby, affirmed. 


Stabler, Carter, and Bonham, JJ., concur. 
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WALKER v. LIFE INS. CO. OF VIRGINIA. No. 14004. 
Supreme Court of South Carolina. Feb. 13, 1935. 
178 Southeastern Reporter 618. 
1. INSURANCE. 


In action against insurer for breach of life insurance contract accompanied by 
alleged fraudulent act of obtaining policy and receipt book under pretext of having 
policy revived and refusing to return policy or receipt book, question whether 
insurer obtained policy and receipts and fraudulently kept them so that policy might 
lapse held for jury under evidence, so that there was no error in refusing insurer’s 
motions for nonsuit, directed verdict, and new trial. 

(For other cases, see Insurance, Dec. Dig. § 668[1].) 

Appeal from Common Pleas Circuit Court of Richland County: Hayne F. 
Rice, Judge. 

Action by Margaret L. Walker, by her guardian ad litem, L. E. Walker, against 
the Life Insurance Company of Virginia. Judgment for plaintiff, and defendant 
appeals. 

Affirmed. 

The answer, the court’s charge as to actual damages, and exceptions Nos. 4 
and 5, directed to be reported, are as follows: 

Answer. 

The defendant above named, by its attorneys expressly reserving its right to 
have the motion filed simultaneously herewith heard and determined, answering 
the complaint herein, alleges: 

For a First Defense. 

(1) That it admits the allegations contained in paragraphs 1, 2, and 3 of said 
complaint. 

(2) That it denies each and every other allegation in said complaint contained. 

For a Second Defense. 

For a second defense, and in further answer to said complaint, this defendant 
alleges: 

(1) That heretofore, on or about the 15th day of May, 1925, written applica- 
tion was made for insurance on the life of Margaret Louise Walker, assumably 
the plaintiff herein, on the ten-year payment plan in consideration of the payment 
of a weekly premium of 20 cents during the lifetime of said insured and the term 
of said insurance; that pursuant to said application this defendant issued its policy 
of insurance No. 4515822 on the life of the said Margaret Louise Walker on the 
ten-year payment plan, and the said policy was issued, delivered, and accepted by 
the insured, subject in all respects to the terms, conditions, and provisions thereof. 

(2) That the said policy of insurance provided that, in the event the weekly 
premium therein provided for was not paid when due, or within the grace period 
allowed, the said policy should immediately lapse and become null, void, and of 
no effect. 

(3) That the weekly premium of 20 cents becoming due on February 14, 
1927, was not paid when due, and the said policy in accordance with its expressed 
provisions became lapsed and of no effect, and thereafter the same was revived 
on May 2, 1927, by the payment of the dues then in arrears. 


(4) That the policy again lapsed for nonpayment of the premium becoming 
due on May 7, 1928, and was thereafter revived on August 20, 1928, by the execu- 
tion and delivery of a lien agreement; that the said policy again lapsed for non- 
payment of the weekly premiums becoming due on December 3, 1928, and was 
thereafter revived on February 4, 1929, by the execution and delivery of a lien 
agreement. 

(5) That the premium becoming due on January 21, 1929, was not paid when 
due, and the said policy became lapsed, and, inasmuch as the same was not revived 
or reinstated in accordance with the provisions of said policy, on March 4, 1929, 
every insurance benefit created under said policy ceased and determined and the 
said policy is now, and has been since March 4, 1929, null, void, and of no effect, 
except for the amount of paid-up insurance available thereunder, approximately $35. 

(6) In further answer to the said complaint, this defendant specifically denies 
that the plaintiff has made application for the revival or reinstatement of said 
policy since March 4, 1929, the date of final lapse, and specifically denies that said 
policy or the receipt book issued in connection therewith was delivered to this 
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defendant with the request to or for the purpose of reviving or reinstating the 
same. 

Wherefore, defendant, having fully answered, prays that the complaint be dis- 
missed, with costs. 

Charge as to Actual Damages. 

Now, if this policy had gone through for ten years, with the premiums paid 
up, the full amount of paid-up insurance, gentlemen, would ‘have been $300. They 
would have been entitled to a paid-up policy—not the money, you understand, ,at 
the end of ten years, not the money of $300, but a paid-up policy, and that means 
that the policy was good and no more premiums would have to be paid on it and 
it held good until the death of the insured. Now if she paid the premiums for 
nearly four years or over three years—almost four years—you heard the statement 
as to when the payments ceased, the question is, Isn’t there something valuable in 
this policy which she is entitled to? Now, in my judgment, gentlemen, she would 
be entitled to a verdict at your hands, under those conditions, for the propor- 
tionate amount of that $300, for she had paid for that—the premiums had heen 
paid. It is true that she claims she was prevented from going on with the pay- 
ments by lapse of the policy, or rather, as she claims, by their taking the policy 
away. It is true also that the ten years have not yet expired, but she had paid 
in premiums, if she had paid the four years, say there would have been six years 
still to pay premiums, and at the end of that time she would have been entitled 
to a paid-up policy for $300, which would have been at the rate of, say, $60 or $30 
a year, and, if it had been four years, she would have been entitled, it seems to me, 
and I am going to charge you that. If it had been four years, she would have been 
entitled to two-fifths of that amount, or, say, $120 of the $300 policy, which she 
would have been entitled to at the end of the ten-year period, if she had paid that 
proportionate amount, and that is the whole thing—it depends entirely upon this 
as to whether or not she is entitled to anything. If they lapsed it, then she would 
be entitled to this proportionate amount of $300, and she would be entitled to a 
verdict at your hands. 

Exceptions Nos. 4 and 5. 

4. Because his honor, the presiding judge, erred in charging the jury that the 
measure of actual damages to which the plaintiff was entitled is such proportion 
of the policy as the number of years premiums were paid thereunder bears to the 
paid-up value of the policy at the expiration of the premium paying period, or 
$120; the error being that the measure of damages recoverable would be the 
amount of premiums paid thereon, with interest, if the contract had been unlaw- 
fully breached or the amount of paid-up insurance accruing thereunder as deter- 
mined by the tables included in said policy. 

5. Because his honor, the presiding judge, erred in charging the jury as fol- 
lows: “Now if she paid the premiums for nearly four years or over three years— 
almost four years—you heard the statement as to when the premiums ceased, the 
question is, Isn’t there something valuable in this policy which she is entitled to? 
Now, in my judgment, gentlemen, she would be entitled to a verdict at your hands 
under these conditions for the proportionate amount of $300, for she had paid for 
that—the premiums had been paid”; the error being that such instructions amounted 
to a charge on the facts, in violation of section 26, article 5 of the state Constitu- 
tion, and was highly prejudicial in the rights of the defendant, in that the lan- 
guage, in substance, directed the jury to return a verdict for the plaintiff for the 
amount of actual damages stated. 

Thomas, Lumpkin & Cain, of Columbia, for appellant. 

E. J. Best and Cooper & Maher, all of Columbia, for respondent. 

C. J. Ramace, Acting Associate Justice. 

This opinion must be taken in connection with the opinion in the case of Sally 
Medlin v. Life Insurance Co. of Virginia (S. C.) 178 S. E. 615, which was heard 
at the same time as the present case by the order of former Chief Justice Blease, 
whose retirement from the bench by resignation was so universally regretted both 
by bench and bar. 

It is alleged in the complaint in this case that plaintiff received a policy from 
defendant in 1925 and that said policy continued of force until some time in 1929, 
when defendant and its agent took the said policy of insurance and together with 
the receipt book under the pretext or guise of having the same revived, but after 
repeated demands the defendant company and its agents have refused to return 
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the same policy or receipt book to the plaintiff or her agent, but have retained 
the same in the custody and possession of the said defendant and its agent, and 
that, at the time the said policy of insurance was taken by the defendant and its 
agent, it was in full force and effect and needed no revival; that the acts and con- 
duct of the defendant company, and its agent as above set forth, were fraudulent, 
intentional, willful, and unlawful to the damage of the plaintiff in the sum of 
$3,000. The answer and exceptions 4 and 5 will be printed in the report of the 
case and need not be set out here. 

[1] Mrs. L. E. Walker testified in substance: I took a life insurance policy on 
my daughter, Louise Walker, she was then three days old; it was a growing 
policy, a ten-year policy of 20 cents a month running up to something over $300 
at the end of the ten-year period, to be paid in full then; took out the policy and 
paid the premiums through the Chester, S. C., office; carried policy a little over 
three years; it got three weeks in arrears and I wanted to pay one week on it 
and the agent asked me to let him take it and have it revived. I let him have 
the policy to revive it, and we never got it back. I thought he would advise me 
the best thing to do; I did not want it to get in the arrears and he was to bring 
it back; he was the agent of the Life Insurance Company of Virginia. I never 
got the policy back. I made demand in the Chester office for the policy and also 
at the Columbia office. They took the receipt book about three months later; they 
took the policy in February, 1929, and the receipt book the following June. The 
receipt book was a small book with about five leaves; Mr. Harris, an agent of the 
company, came and asked for the receipt book, and we gave him the receipt book 
and the little slips. He said he was bringing them to Columbia to get the policy 
numbers so they could get duplicates of the policies they had misplaced; agent 
told me that he would have the policies revived and promised to have them back 
in two weeks. I went to the office in Chester and he gave us the numbers and 
said he would look up the policies and mail them to us in the next few days. I 
have never been able to get the policies; the number is 4,515,822. It was three 
weeks in arrears and we had four weeks of grace. I was still entitled to another 
week of grace when the policy was taken up; the agent got the receipt book while 
I was at Red Bank; my mother-in-law sent the agent to me. 

L. E. Walker: Witness swore that he saw the agent who took up the policies 
at Great Falls, and he told me that he would send the policies to Red Bank. I 
saw him the same date I was moving. We moved away from Great Falls some 
time in April, 1929, going to Red Bank. 

Mr. R. H. Orr, for defendant, swore: Admits getting the policy to’ have the 
same revived after it had lapsed; it was revived on a lien note; it was seven weeks 
in arrears, and the company loaned them on this policy; signed a lien agreement, 
and the indebtedness stands against the policy and is paid when they have a loss 
under the policy. When the policy came back, Mr. Walker was not there at 
Great Falls. They (policies) came back two weeks after they were sent off; they 
were revived on February 4; we attempted to deliver but could not find them in 
Great Falls; the policy lapsed in four weeks on March 4, 1929; Mrs. Walker was 
not living in the house till April. 


Even a casual reading of the testimony will show that there is a sharp conflict, 
and it makes a jury question. 

_It was a question for the jury whether or not the defendant got hold of the 
policy and receipts and fraudulently kept them in order that the policy might 
lapse. These were matters for the jury to pass on, and we find no error in his 
honor’s failure to grant nonsuit, direct a verdict, or to order a new trial. These 
exceptions are dismissed. 

We cite the following cases: Wilkes v. Carolina Life Ins. Co., 166 S. C. 475 
165 S. E. 188; McLoud v. Metropolitan Life Ins. Co., 167 S. C. 309. 166 S. E. 343: 
Derrick v. N. C. Mutual Life Ins. Co., 167 S. C. 434, 166 S. E. 502; Sutton v. 
Continental Cas. Co., 168 S. C. 372, 167 S. E. 647; Hampton v. Supreme Lodge, 161 
.. C. SAR 1S Si E.. S23: 


Under the cases cited which are in addition to the Bradley Case, 170 S. C. 
509, 171 S. E. 243, the testimony shows it was not error to leave the matter to 
the jury. 

[2] The other exceptions relate to alleged errors in the judge’s charge. We ask 
the reporter to set out what was said as to actual damages, leaving out that part 
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about punitive damages. We find no error when all the charge is taken together. 
The matter was clearly and fairly submitted to the jury, and we see no error in 
what his honor did. His construction of the policy was fair, and defendant could 


not complain, as the way was open to request further instruction, which was not 
done. 


Judgment below is hereby affirmed. 
Stabler, Carter, and Bonham, JJ., concur. 


FORTUNE v. SOVEREIGN CAMP, W. O. W. No. 13996. 
Supreme Court of South Carolina. Feb. 6, 1935. 
178 Southeastern Reporter 872. 
1. INSURANCE. 


Evidence that beneficial association waived by-law provision for forfeiture of 
certificate for nonpayment of monthly dues on date due by accepting dues which 
association knew had been collected by local secretary after due date held for 
jury. 

(For other cases, see Insurance, Dec. Dig. § 825[2].) 

2. INSURANCE. 

In action on combined beneficiary certificate of beneficial association, evidence 
that association had knowledge of custom of local camp in collection of dues 
from members held admissible on question of waiver of by-law provision for for- 
feiture of certificate for nonpayment of monthly dues on date due. 

(For other cases, see Insurance, Dec. Dig. § 818[3].) 

3. INSURANCE. 

That insured became disabled while combined beneficiary certificate of bene- 
ficial association was in force would not entitle insured to recover alternative 
disability benefits if application therefor was made after policy had lapsed. 

(For other cases, see Insurance, Dec. Dig. § 750.) 

Appeal from Common Pleas Circuit Court of Greenville County; C. J. 
Ramage, Judge. ; 

Action by Andrew S. Fortune against the Sovereign Camp of the Woodmen 
of the World. From a judgment for the plaintiff, the defendant appeals. 

Affirmed. : ; 

Hodges & Hodges, of Greenville, for appellant. 

B. A. ‘Bolt, of Greenville, for respondent. 

SCHULTZ v. BENEFIT ASS’N OF RAILWAY EMPLOYEES OF 
CHICAGO, ILL. No. 14009. 
Supreme Court of South Carolina. Feb. 23, 1935. 
178 Southeastern Reporter 867. 
1. INSURANCE. 


If policy is ambiguous as to its terms, no representation made by agent can 
bind company, but, if policy is ambiguous, construction placed upon it by agent, 
if it is warranted by language of policy, is binding upon company. 

(For other cases, see Insurance, Dec. Dig. § 129.) 

2. INSURANCE. . 

Wherever there are two constructions that can be placed upon policy, con- 
struction most favorable to insured will be adopted. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

3. INSURANCE. ; , 

In action for damages for cancellation of life policy, evidence held to warrant 
finding that, at time of delivery of policy, policy was represented and guaranteed 
to be noncancellable, that policy was ambiguous and understood by many to be 
noncancellable, and that company had accepted premiums of insured for years 
without question, and then canceled policy and refused to accept further premiums 
without notice. . 

(For other cases, see Insurance, Dec. Dig. § 237.) 

4. INSURANCE. 


Insurer canceling life policy and refusing to accept further premiums without 
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notice after having accepted premiums for years without question held liable for 
actual damages sustained if policy was in fact noncancelable. 
(For other cases, see Insurance, Dec. Dig. § 237.) 
5. INSURANCE. 
Insurer canceling policy and refusing to accept further premiums without 
notice held liable for punitive damages if insurer had willfully refused to accept 
premiums for purpose of canceling policy and destroying rights of plaintiff, and 
if policy was in fact noncancelable. 
(For other cases, see Insurance, Dec. Dig. § 237.) 
Appeal from Richland County Court of Richland County; M. S. Whaley, 
Judge. 
Action by Glenn QO. Schultz against the Benefit Association of Railway 
Employees of Chicago, Ill. Judgment for plaintiff, and defendant appeals. 
Affirmed. 
Thomas, Lumpkin & Cain, of Columbia, for appellant. 


Norbert A. Theodore, Nat Turner, and J. Laurens Mills, all of Columbia, for 
respondent. 


GREAT SOUTHERN LIFE INS. CO. v. ALCORN. No. 13089. 
Court of Civil Appeals of Texas. Fort Worth. Jan. 18, 1935. 
Rehearing Denied Feb. 15, 1935. 
80 Southwestern Reporter (2d) 429. 
1. INSURANCE. 

Life policy executed August 7th, and mailed to insured three times before 
being received by insured on November 18th, held not effective until latter date, 
in view of statement in application providing that contract should not be binding 
until receipt and acceptance by insured and insurer’s secret instructions to agent 
not to deliver policy if insured had been ill at any time since application. 

(For other cases, see Insurance, Dec. Dig. § 175.) 

2. INSURANCE. 

Court must give effect to all policy provisions if they can be construed har- 
moniously. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

3. INSURANCE. 

Where insured did not receive and accept life policy until over three months 
after execution thereof, failure to pay premium on anniversary of execution date 
held not to invalidate policy, in view of unqualified provision that first premium 
was for one year’s preliminary term insurance and clause providing for lapse if 
premium was not paid at due date “except as herein provided.” 

(For other cases, see Insurance, Dec. Dig. § 186[2].) 

5. INSURANCE. 

Beneficiary held not estopped to sue on life policy because insured received 
and retained policy without complaint as to date in policy for its beginning, where 
insurer was not prejudiced. 

(For other cases, see Insurance, Dec. Dig. § 141[4].) 

Appeal from District Court, Tarrant County; Bruce Young, Judge. 

Action by Ruth Alcorn against the Great Southern Life Insurance Company. 
Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Vinson, Elkins, Sweeton & Weems and Fred R. Switzer, all of Houston, and 
Hamp P. Abney, Jr., of Fort Worth, for appellant. 

McLean, Scott & Sayers and Glover Johnson, all of Fort Worth, for appellee. 

LATTIMORE, Justice. 

This is an appeal from a judgment in favor of the beneficiary in a life insur- 
ance contract, and involves whether that contract was in force at the death of the 
insured. 


W. W. Alcorn signed, at Fort Worth, an application to appellant for the 
policy sued on, on July 29, 1931. The application was personally delivered to 
appellant’s agent. The appellant on August 7, 1931, executed a policy of life insur- 
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ance and mailed it to the agent who had removed to the state of Kansas. On 
August 10, 1931, the agent mailed the policy addressed to Alcorn at Fort Worth. 
It was returned to the agent undelivered. It was again by him mailed to Alcorn, 
again returned undelivered, and on the third mailing was received by Alcorn on 
November 18, 1931. The next annual premium was due, according to the terms of 
= policy, on August 7, 1932. That premium was not paid. Alcorn died September 

The application for the policy contained the following statement: “The insur- 
ance hereby applied for shall not take effect until a written or printed policy 
shall have been actually delivered to and accepted by me while I am in good 
health, and the first premium shall have been actually paid during my lifetime and 
while I am in good health.” 


Alcorn was in good health at all times from July 28 to November 19, 1931, 
and paid the first premium with the application. 

The first question is whether the contract was in effect before November 18, 
1931. This question involves two subdivisions: (1) The effect of the issuance of 
the policy and its delivery to the agent; (2) the mailing of same to Alcorn when 
the mails failed to deliver the same to him and returned it to the agent. 

There are many decisions bearing om this question and divided in their per- 
suasion as to the decision to be reached. Sov. Camp, W. O. W. v. Dees, 45 Tex. 
Civ. App. 318, 100 S. W. 366; Pledger v. Sov. Camp, W. O. W. 17 Tex. Civ. 18, 
42 S. W. 653; Protective Mutual Benefit Ass’n v. McCuistion (Tex. Civ. App.) 
66 S.W.(2d) 511; Fidelity Mutual Life Ass’n v. Harris, 94 Tex. 25, 57 S. W. 635, 
638, 86 Am. St. Rep. 813; American Home Life Ins. Co. v. Melton (Tex. Civ. 
App.) 144 S. W. 362; Victory Life Ins. Co. v. Ferrell (Tex. Civ. App.) 24 
S.W.(2d) 774; Denton v. K. C. Life Ins. Co. (Tex. Civ. App.) 231 S. W. 436. 

[1] It seems to us that much of the confusion in these matters arises because 
the courts are inclined to overlook the fact that, despite the numerous evidences 
of legislative supervision of the life insurance business, the case is still one in 
contract. Alcorn, in making his offer to the appellant, reserved the right to accept 
or reject the written contract of insurance when it reached him, and provided that 
the contract should not be binding until the actual delivery to, and acceptance by, 
him of the contract. We can see good reason for such reservation, but that is 
not so important as is the fact that he had the right to make such an offer and 
did make it. The insurance company recognized the reservations, some of which 
were also for its benefit, and all of which were on a form prepared by it and in 
a form desired by it, and, in maliing the contract to the agent, put a red ink 
order on its letter to the agent: “Don’t deliver this policy unless applicant is in 
good health—make a personal investigation and return policy to company at once 
if applicant is found to be ill or has been since date of application.” Of course, 
secret instructions to the agent would not be binding on Alcorn, Missouri State 
Life Ins. Co. v. Woodson (Tex. Civ. App.) 256 S. W. 988, but that is not the 
question before us. We are seeking to find: On what did the minds of the parties 
meet as evidenced by their conduct? If the inquiry were as to fraud or estoppel, 
the rule against secret instructions could be invoked by Alcorn, but not by the 
appellant in this case. The language is plain. The agent received the contract with 
instructions that, acting for appellant, he was to make a personal investigation 
and not deliver the policy if he found the deceased physically ill at any time since 
the application. It may be said by appellant that the appellant left this matter to 
the determination of the agent, and his decision, evidenced by the mailing on 
August 10, 1931, removes that obstacle to the effectuation of the contract. But 
the agent cannot compel Alcorn’s acceptance, a right which he had and which he 
did not exercise until November 18, 1931. This holding has been consistently 
adhered to by this court. American, etc., Ins. Co. v. Melton (Tex. Civ. App.) 144 
S. W. 362. It was held in Modern Woodmen of America v. Owens, 60 Tex. Civ. 
App. 398, 130 S. W. 858, that a condition of this nature in the offer was con- 
tractual, and that opinion has been approved in Texas and elsewhere, being cited 
in numerous Missouri cases and followed. To the same effect are Homesteaders’ 
Life Ass’n v. Booth (Tex. Civ. App.) 285 S. W. 889; Sovereign Camp v. Ayres, 
113 Tex. 564, 261 S. W. 1000. There is language in the Harris Case, supra, which 
gives support to appellant: 

“Looking to the whole provision, however, as well as to that contained in the 
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application, we are inclined to view this condition as one generally used in blank 
policies to cover cases where the first premium has not been paid when the policy 
issues, but is to be paid subsequently, and to make the obligation of the company 
begin when payment is made, and subject to the conditions of the applicant exist- 
ing at that time, rather than at the date of the policy, and not as one intended to 
postpone the taking effect of the policy, when the premium has already been 
received, and all the terms of the contract agreed upon. s 

The character of the risk to be assumed in this case was passed upon in 
accepting the application, and, as the premium had then been paid and accepted, 
there was nothing to prevent the immediate conclusion of the contract, subject to 
the other condition,—that the applicant should be, at the date of the policy, alive 
and in good health. Story, Confl. Laws, § 279a; Schwartz v. Insurance Co., 18 
Minn. 448 (Gil. 404). The general rule is that the acceptance of the application 
and the issuance and mailing of the policy are all the acts that are essential to 
put the contract in force, and the fact that the policy is sent to an agent for 
unconditional delivery does not alter the effect of the transaction.” 

The issue there was whether the contract was made in Pennsylvania, where 
the policy was executed, or in Texas, where it was delivered. It may be that there 
were some facts in the record which justified the conclusion that such a condition 
in the application is “one generally used in blank policies to cover cases where the 
first premium has not been paid when the policy issues, but is to be paid sub- 
sequently, and to make the obligation of the company begin when payment is 
made, and subject to the condition of the applicant existing at that time, rather 
than at the date of the policy, and not as one intended to postpone the taking 
effect of the policy, when the premium has already been received, and all the 
terms of the contract agreed upon.” But without such facts, and none such are in 
the record at bar, we cannot hold that any such judicial knowledge exists. In that 
Harris Case the opinion expressly negatives any discretion in the agent to make 
an investigation of the health of the applicant, whereas, in this case, the appellant 
gave an especial order to the agent to exercise that discretion. If the Dees and 
McCuistion Cases, supra, can be distinguished from our views in this case, it is 
because the Alcorn contract had to be “accepted” by Alcorn after issuance and 
delivery to him, whereas no such discretion appears in the record in those cases. 
We are therefore of the opinion that this contract of insurance was not in force 
until received and accepted by Alcorn on November 18, 1931. 

This brings us to the provision of the contract that the next annual insurance 
premium must be paid on August 7, 1932, and, if same “shall not be paid when 
due, this policy shall thereupon cease, except as herein provided.” The parties 
could contract for the payment of the second year’s premium, to be paid before 
the expiration of the first year’s insurance, could contract for it to be at any date 
not prohibited by law, and the only provision in the statutes relating thereto is 
that the premiums must be paid in advance. Therefore, even though Alcorn, on 
November 18, 1931, had insurance until November 18, 1932, he could agree that, 
failing to pay his second year’s premium on August 7, 1932, his right to such first 
vear’s insurance would be terminated. 


(2, 3] It is our duty to give effect to all provisions if they can be construed 
harmoniously. Thus proceeding, we observe that the forfeiture clause above quoted 
provides that upon such failure the contract shall cease “except as herein pro- 
vided.” We then look to see what such “herein provided” exceptions are. On the 
first page of the contract the following is said: “This contract is made in con- 
sideration of the payment of the first annual premium (or instalment thereof) of 
One Hundred Fifty-Six and 75/100 Dollars, (being the premium for one year’s 
Preliminary Term Insurance), and the payment of a like annual premium on the 
Seventh day of August in every year during the continuance of this contract until 
the death of the insured, or until premiums for Twenty-One years in all have 
been paid.” 

[4] It is thus apparent that appellee has especially separated the first year 
contract from the succeeding life of the contract, and has agreed with the deceased 
that for the premium already paid Alcorn was to have “one year’s Preliminary 
Term Insurance.” Outside the record suggestions are made as to why this dis- 
tinction exists, but we do not consider them in making our decision. The question 
is not “Why?” It is only “What did they agree?” The answer is that for the first 
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premium the appellant has made a flat promise of one year’s preliminary term 
insurance. Reading that particular agreement, we believe the same justifies the 
conclusion that from language of same it was without qualification, and is there- 
fore one of the exceptions “herein provided for,” which is not terminated by the 
failure to pay the subsequent premium in advance. Forfeitures are not favored 
by the law, and contracts will be strictly construed against the forfeiture. Decker 
v. Kirlicks, 110 Tex. 90, 216 S. W. 385. 

[5] Appellant contends that appellee is estopped because deceased received the 
policy dated August 7, 1931, and retained the same without complaint as to the 
date in the policy for its beginning. Just how that misled appellant to its injury 
we cannot see. 


We have considered all assignments of error carefully. The judgment of the 
trial court is affirmed. 


PEOPLE’S MUT. LIFE ASS’N v. MARTINDALE. No. 1548. 
Court of Civil Appeals of Texas. Waco. Feb. 28, 1935. 
80 Southwestern Reporter (2d) 484. 
1. INSURANCE. 


Whether secretary of mutual life association acted in good faith in contending 
that life insurance policy had lapsed for failure to pay death assessment held fact 
question for jury in action on policy. 

(For other cases, see Insurance, Dec. Dig. § 668[8].) 

3. INSURANCE. 

Evidence, in action on mutual life insurance policy, held sufficient to support 
jury’s finding that secretary of defendant association did not act in good faith in 
contending at time of settlement agreement with plaintiff that policy had lapsed 
for nonpayment of death assessment. 

(For other cases, see Insurance, Dec. Dig. § 665[7].) 

4. INSURANCE. 

Agreement for settlement of liquidated claim under mutual life insurance 
policy for less than full amount thereof when there was no good-faith dispute 
between parties Ae/d without consideration and no bar to action for balance due. 

(For other cases, see Insurance, Dec. Dig. § 579.) 

Appeal from District Court, Ellis County; Tom J. Ball, Judge. 

Action by E. L. Martindale against the People’s Mutual Life Association. 
Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Lem Wray and H. R. Stovall, both of Waxahachie, for appellant. 

Sullivan & Wilson, E. S. McAlester, and J. Lee Zumwalt, all of Dallas, for 
appellee. 

ALEXANDER, Justice. 

E. L. Martindale brought this suit against the People’s Mutual Life Associa- 
tion, a local mutual aid association of Ellis county, to recover on a life insurance 
certificate in the sum of $1,000 issued by the defendant on the life of plaintiff's 
wife, Mrs. Mary G. Martindale. The defendant contended that the policy had 
lapsed for the failure to pay a death assessment, and further alleged that the claim 
had been settled and compromised for $150. The plaintiff pleaded waiver of fail- 
ure to pay the death assessment, and alleged that his claim was a liquidated one 
for the sum of $1,000 and that the purported settlement for $150 was brought 
about by fraud and in had faith, and was therefore without consideration. The 
verdict of the jury was favorable to the plaintiff, and judgment was entered in his 
favor for the amount of the policy, less the amount paid under the settlement 
agreement. The defendant appealed. 

The jury found, in substance, that the secretary of the association at various 
times promised the plaintiff and his wife that, in the event they should ever be 
unable to pay a death assessment on the policy in question when the same matured, 
if they would report the matter to him, he would arrange for a pestponement of 
the time for payment thereof; that under such agreement the secretary had granted 
many such extensions prior to the time of the levy of the death assessment in 
question; that, after receiving notice of the death assessment, for the nonpayment 
of which it was claimed that the policy had lapsed, the plaintiff and his wife 
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made arrangements with Mrs. Williams (the secretary’s wife who looked after 
the secretary’s office in his’ absence) whereby plaintiff was to delivet chickens to 
her at a later date in ‘settlement‘of said assessment, and that thereafter/said secre- 
tary recognized the policy. in question :as’ being in force; that,‘ after tthe death ‘of 
plaintiff's wife; said secretary’-denied’ liability’ under the: policy'sand represented 
to the plaintiff-that said policy had lapsed and that, if he brought suit’ thereon, -he 
would not recover anything; ‘that: said: representations were false, and/~were made 
for the purpose of taking advantage of plaintiff: and: bringing about:a settlementf,: 
and were relied on: by: plaintiff, and: that:as a result plaintiff: was cattsed to settle 
for the sum of $150.°'The' jury further found that at the time of the:making of 
said settlement ‘there was ‘no ‘good-faith controversy between the parties and that: 
the secretary of the association did not ‘in good faith believe that the association | 
had a right to urge a‘defense to plaintiff’s claim: 


The appellant conténds that the finding of the jury that there was not a good 
faith dispute 'between:'the’ parties at the time of the making of the settlement 
‘agreement was contrary’to the great overwhelming weight of the’ évidence; and 
that as a consequence the’ judgment of the trial court should: be reversed. With 
reference to this mattéf; plaintiff testified that on numerous occasions prior to- 
the levy of the assessment in question, Mr. Williams, the secretary’ of the asso- 
ciation, had told him that, in the event he or his wife should ever be unable to pay’ 
art assessment within’ the time limit, he (the secrétary) would take care of the 
matter and not allow the policy to lapse; that said secretary had granted such 
extensions of time on several previous occasions; that,’ when he received notice 
of the assessment in question, which was assessment No. 22, dated April 12, 1932,- 
and due on or before May 12, 1932, he and his wife went to the company’s office 
and made arrangements with Mrs. Williams, the wife of the secretary of the asso- 
ciation, by which plaintiff was to be allowed to ‘deliver chickens to her“at a: later 
date in payment of the amount of said assessment. Mr. Williams ‘testified that he 
was absent when the plaintiff called at the office on ‘the occasion' above mentioned, 
but that, when he returned to his office that evening, he found a note from his wife 
saying that the plaintiff had been there for the purpose of securing an exterision’ 
of time in which to pay the April assessment. He further testified that, when he 
went home that night, he discussed the matter with his wife, but denied being 
informed by her that she had agreed to allow such extension. The testimony shows 
that Mrs. Williams frequently worked at the office during the absence of her hus- 
band, and that while so working she had charge of the collection of premiums. The 
plaintiff never received any notice that the arrangements claimed to have been 
made by him with Mrs. Williams were unsatisfactory to the association. Later 
on, the association levied assessment No. 23 and sent notice thereof to the insured 
by postcard dated June 15, 1932, which read, in part, as follows: “It now becomes 
our duty to levy the following assessment: $1.10 which must be paid by July 14, 
1932 in order to keep your insurance in force. Any payment by or for a lapsed 
person shall be held a warranty that said party was in fact in good health at the 
time such payment was paid. Don’t Lapse. Please send or bring this notice with 
remittance and keep office informed of any change of address.” The plaintiff's 
wife died June 25, 1932, before the last assessment had been paid. When plaintiff 
demanded payment of the amount due under the policy, Mr. Williams, the secré- 
tary, denied liability, and claimed that the policy had lapsed for the failure to pay 
assessment No. 22 levied on April 12, 1932. 

_ [1-3] Of course, if the insured made arrangements for an extension of time 
in which to pay the April assessment, as testified to by plaintiff; then the asso- 
ciation had no right to declare a forfeiture for the failure to pay said assessment 
within the time specified in the original notice. The fact that the association sent. 
the insured notice of another assessment after the expiration of time. for the pay- 
ment of the original assessment tended to corroborate plaintiff's testimony with 
reference to the extension agreement and to show that the association had elected 
to waive its right to declare a forfeiture. Whether or not Mr. Williams, the secre- 
tary of the association, was acting in good faith when he contended that the policy 
had lapsed for the failure to pay the April assessment was a question of fact 
to be yg by the jury. 9 Tex. Jur. 341; 12 C. J. 333, 365, 367; Franklin’ 
Ins. Co. v. Villeneuve, 25 Tex. Civ. App. 356, 60 S. W. 1014, 1016; Bankers’ Health 
« evident Co. v. Shadden (Tex. Civ. App.) 15 S.W.(2d) 704; Simms Oil Co. v. 
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American Refining Co. (Tex. Com. App.) 288 S. W. 163; Lumbermen’s Reciprocal 
Ass’n v. Day (Tex. Com. App.) 17 S.W.(2d) 1043. The determination of this 
issue depended on the inferences to be drawn from the facts in evidence, and this 
in turn was a matter for the jury to determine. Wiggins v. Holmes (Tex. Civ. 
App.) 39 S.W.(2d) 162, pars. 2 and 3; Home Benefit Ass’n v. Briggs (Tex. Civ. 
App.) 61 S.W.(2d) 867, par. 10; Munves v. Buckley (Tex. Civ. App.) 70 S.W.(2d) 
605, par. 6. We cannot say that the facts in evidence were insufficient to support 
the jury’s finding in this respect. Appellant’s assignment of error is overruled. 

[4] Appellee sought to avoid the effect of the settlement agreement on two 
grounds, first, because there was no adequate consideration for the settlement of 
his liquidated claim for less than the full amount thereof; and, second, because 
appellant induced the settlement by making false representations of material facts. 
The appellant here contends that the appellee failed to properly plead and prove 
that the settlement was induced by false representation of any material fact. This 
contention seems to be immaterial, for appellee’s claim was a liquidated one, and 
if, as found by the jury, there was not a good-faith dispute between the parties 
at the time the claim was settled for less than the full amount thereof, then the 
settlement agreement was without consideration and did not constitute a bar to 
an action to recover the balance due under the policy. National Mut. Benefit Ass’n 
v. Butler (Tex. Civ. App.) 72 S.W.(2d) 659, par. 3, and cases there cited. There- 
fore it is not necessary for us to determine whether or not the pleadings and evi- 
dence were sufficient to support appellee’s contention that the settlement agreement 
was induced by misrepresentations of material facts. 

[5] Appellee’s secretary testified that notice of assessment No. 23 above 
referred to was sent to the insured merely as a courtesy for the purpose of inform- 
ing the insured as to the amount that would have to be paid in order to reinstate 
the policy sued on. Appellant complains of the failure of the court to instruct the 
jury that the sending of such notice for said purpose would not amount to a rec- 
ognition of the validity of the policy here sued on. We are of the opinion that such 
a charge would have been an improper comment on the weight to be given to the 
testimony. 

We have considered all other assignments of error and find that they do not 
present reversible error. 

The judgment of the trial court is affirmed. 


KURTH et al. v. NATIONAL LIFE & ACCIDENT INS. CO., Inc. No. 9521. 
Court of Civil Appeals of Texas. San Antonio. Feb. 13, 1935. 
Rehearing Denied March 6, 1935. 

79 Southwestern Reporter (2d) 338. 


1. INSURANCE. 

Life policy which provides that it shall not become effective until delivery to 
insured, and that after delivery it shall become effective as of certain earlier date, 
stipulated as date of issue and commencement of first policy year, and that sub- 
sequent annual premiums shall be paid on corresponding date of next year and 
every year thereafter during life of insured, fixes annual premium due date as 
- _ month corresponding to those specified, irrespective of date of delivery 
of policy. 

(For other cases, see Insurance, Dec. Dig. § 186[2].) 

2. INSURANCE. 

Life policy which provided that premium was due on December 10, but which 
was delivered after December 10, 1928, lapsed for nonpayment of premium where 
premium due December 10, 1931, was not paid within 31 days from that date, and 
policy was not reinstated. 

(For other cases, see Insurance, Dec. Dig. § 186[2].) 

3. INSURANCE. 


Life policy which provides that, upon default in payment of any premium after 
payment of three annual premiums, policy will automatically be commuted to 
paid-up life insurance in amount shown by table written in policy, becomes, upon 
— of those conditions, a paid-up policy for applicable amount shown in 
table. 


(For other cases, see Insurance, Dec. Dig. § 367[2].) 
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Appeal from District Court, Bexar County; Harry L. Howard, Judge. 

Suit by Clara Kurth (feme sole) and others against the National Life & 
— Insurance Company, Incorporated. From an adverse judgment, ‘plaintiffs 
appeal. 

Affirmed. 

Carter & Carter, of San Antonio, for appellants. 

G. Woodson Morris, of San Antonio, for appellee. 

Bricxetr, Chief Justice. 

This is an appeal by Clara Kurth, individually and as next friend of Herbert 
Kurth and John Kurth, minors, and Eagle Furniture Stores, Inc., from a judg- 
ment of the district court denying to them any recovery, except the sum of $445 
paid into the registry of the court, against the National Life & Accident Insur- 
ance Company, upon a policy of life insurance issued by it in the principal sum of 
$5,000 upon the life of John Henry Kurth, deceased. 

The soundness of the defense, that the policy lapsed by reason of the non- 
payment of the fourth annual premium within the grace period of thirty-one days 
after its due date, depends primarily upon whether the premium was due annually 
upon the day of the month specified in the policy or upon the anniversary of the 
date of the original delivery of the policy. 

The policy was executed on December 14, 1928, payable to Eagle Furniture 
Stores, Inc., the employer of the assured. There was also an express assignment 
of the policy by the assured to Eagle Furniture Stores, Inc. The policy showed on 
the outside in conspicuous words and figures: “Annual Premium $125.35 Due 
December 10th.” The policy contained the following provisions: 

“This Insurance is granted in consideration of the application herefor, a copy 
of which is hereto attached and made a part of this contract, and of the pay- 
ment of premiums as follows: The First Premium of One Hundred Twenty-five 
35/100 Dollars on delivery of this policy, and 

“Further Premiums of like amount due on the 10th day of December 1929 and 
every Twelve calendar months thereafter, during the Life of the Insured. 

“After delivery of this policy to the Insured during his lifetime and good 
health it becomes effective as of the 10th day of December 1928, which is the 
date of issue and the beginning of the first policy year hereunder. * * * 

“A grace of thirty-one days, without interest charge, will be allowed for the 
payment of any premium after the first, during which time the insurance shall 
continue in force. If the Insured die within said period, the unpaid premium shall 
be deducted from the amount payable under this policy. * * * 

“This Policy shall not take effect until the first premium hereon shall have 
been actually paid and the Policy actually delivered to the Insured during the 
lifetime and good health of the Insured.” 

The application, as well as the policy, showed that the policy was issued upon 
the age of the assured as forty-one years. The application, dated November 9, 
1928, stated the date of his birth as June 11, 1887, and his age to nearest birthday 
as forty-one years. The policy on the front and cover pages showed his age as 
forty-one years and the premium as the amount mentioned, which was the pre- 
mium for an assured of that age. And the policy contained a typewritten table 
of figures for cash or loan values and for paid-up insurance upon the basis of 
the assured’s age being forty-one years. 

The application contained the following provision: “I hereby agree on my own 
behalf and on behalf of any person who may have or claim any interest in my 
policy, issued pursuant to this proposal: (1) That the proposed contract shall 
not be effective until the policy has been issued, the first premium actually paid to 
and accepted by the Company or its authorized agent, and the policy has been 
— to and accepted by me, all during my lifetime and while I am in good 
1ealth.” 


The jury found that the date of delivery of the policy to the assured was 
December 26, 1928, basing its answer to this on one of the two issues submitted 
upon the evidence to the effect that the policy was delivered some time between 
Christmas Day and the end of the year. 

The December, 1931, premium was not paid or tendered by any one within 
thirty-one days after December 10, 1931; nor was the policy thereafter reinstated. 
On January 20, 1932, Eagle Furniture Stores, Inc., mailed its check of that date 
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for the amount of the premium to the insurance company. The insurance com- 
pany, however, did not cash the check, but feturned it to the sender with ‘a letter 
dated February 12, 1932, explaining that the check was dated nine days after 
expiration of the grace period and that the refistatement of the policy was declined. 
On February 13, 1932, the Eagle Furniture Stores, Inc., in response to that letter, 
made further inquiry as to whether the policy could be reinstated. The reply of 
the insurance company, dated February 17, 1932, was as follows: “Our records 
show this policy lapsed for nonpayment of premium due December 10, 1931. 
Application for reinstatement was sent us and after due consideration by our risk 
committee was declined. We will be glad to consider another application for rein- 
statement in this case after the lapse of a reasonable length of time, however, and, 
if possible to do so, will gladly restore the policy.” No action was thereafter 
taken by any one with reference to reinstatement of the policy. 

The assured died January 5, 1933. 

The policy also contained the following provision: “After premiums have been 
paid hereon for three full years, in case of default in the payment of any premium 
or installment thereof at the expiration of period of grace, this policy will Auto- 
matically be commuted to Unconditional Non-Forfeitable Paid-Up Life Insurance 
= ee computed according to the table of paid-up values in paragraph 14 
1ereof. 

The table of paid-up insurance amounts showed that, after the payment of 
three annual premiums, the amount of unconditional nonforfeitable paid-up insur- 
ance under the policy would be $445. 

{1, 2] A policy of life insurance, which provides that it shall not become 
effective until delivery thereof to the assured and that after delivery it shall become 
effective as of a certain earlier date, stipulated as the date of issue and the com- 
mencement of the first policy year, and that the subsequent annual premiums shall 
be paid on the corresponding date, specifically stated, of the next year and every 
twelve calendar months thereafter during the life of the assured, definitely fixes the 
annual premium due date as the day and month corresppnding to those specified, 
irrespective of the date of delivery of the policy. The plain and unequivocal pro- 
vision of this policy was that the second annual premium was due on December 10, 
1929, and that the subsequent premiums were due, -respectively, at the end of suc- 
cessive periods of twelve calendar months thereafter. No more appropriate lan- 
guage could have been used to express the idea that an annual premium was due on 
the tenth day of December of 1929, and of each year thereafter. Moreover, the 
assured received the benefit of the premium rate, the cash or loan yalues, and the 
paid-up insurance benefits applicable to the attained age of forty-one years by rea- 
son of the tenth day of December being fixed as the beginning of the first policy 
year and the due date of the annual premiums. The date of birth of the assured 
given on the application was June 11, 1887. One’s age for life insurance purposes is 
reckoned as the age at the nearest birthday. Thus, the date of the tenth of Decem- 
ber was obviously employed for the express purpose of advantage to the assured. 
But, aside from the particular reason, there is. an imperative necessity for the 
specification of the premium due date and the marking of the policy year, as is 
well illustrated in this case. In the absence oi definite proof as to the date of 
delivery of the policy, the jury, more or less arbitrarily, fixed a date within the 
limits suggested by the evidence. To fix such an indefinite standard of obligation 
as between insurer and assured would play havoc with the rights of both. Cer- 
tainly, there is no excuse for importing so dangerous an element into the unam- 
bigous contract here under consideration. Therefore, the fourth annual premium 
was due on December 10, 1931, and, by reason of the nonpayment thereof within 
thirty-one days from that date, the policy lapsed. Rolerson vy. Standard Life Ins. 
Co. (Tex. Civ. App.) 244 S. W. 845; Sellars v. Continental Life Ins. Co. (C. C. A.) 
30 F.(2d) 42; New York Life Ins. Co. v. Silverstein (C. C. A.) 53 F.(2d) 986; 
New York Life Insurance Co. v. Tolbert (C. C. A.) 55 F.(2d) 10; Kansas City Life 
Ins. Co. v. Harper, 90 Okl. 116, 214 P. 924; McCampbell v. New York Life Ins. Co. 
(C. C. A.) 288 F. 465, writ of certiorari denied 262 U. S. 759, 43 S. Ct. 705, 67 L. 
L. Ed. 1219; Methvin v. Fidelity Mut. Life Assoc., 129 Cal. 251, 61 P. 1112; Mutual 
Life Ins. Co. v. Stegall, 1 Ga. App. 611, 58 S. E. 79; Prange v. International Life 
Ins. Co., 329 Mo. 651, 46 S.W.(2d) 523, 80 A. L. R. 950; Craig v. Golden Rule Life 
Ins. Co., 184 Ark. 48, 41 S.W.(2d) 769: Weller v. Manufacturer’s Life Ins. Co., 256 
Mich. 532, 240 N. W. 34; Ford v. Fidelity Mut. Life Ins. Co., 314 Pa. 54, 170 A. 270. 
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[3] A life insurance policy, which contains a provision that, upon default in the 
payment of any premium after the payment of three annual premiums, the policy 
will automatically be commuted to paid-up life insurance in an amount shown by a 
table written in the policy, becomes, upon the happening of those conditions, a 
paid-up policy for the applicable amount shown in the table. The provision quoted 
above, as to the “unconditional non-fdrfeitable paid-up life insurance” is the only 
provision of the policy applicable to the facts of this case, in which three annual 
premiums were paid and then default was-made in the payment of the forth annual 
premium. And that provision was the sole measure of the rights of the insured 
and his beneficiaries under the policy. The cash loan, cash surrender, and extended 
insurance provisions required that, as to each of those matters, an option be exer- 
cised and action be taken during the life of the policy. No rights accrued under 
those provisions that would operate to keep the policy in force. The quoted pro- 
vision was self-executing and, upon the occurrence of the facts shown by this 
record, definitely settled the rights and liabilities of the parties to the contract. 
From this it follows that the total liability of the insurance company under the 
policy was the sum of $445 which was paid into the registry of the court. Man- 
hattan Life Ins. Co. v. Wilson Motor Co. (Tex. Civ. App.) 75 S.W.(2d) 721; Gilley 
v. Missouri State Life Ins. Co., 116 Tex. 43, 273 S. W. 825, 285 S. W. 807; Sugg 
v. Equitable Life Assurance Soc., 116 Tenn. 658, 94 S. W. 936; Michigan Mut. Life 
Ins. Co. v. Mayfield’s Adm’r, 121 Ky. 839, 90 S. W. 607: Bumpus v. Life & 
Casualty Ins. Co., 167 Tenn. 412, 70 S.W.(2d) 30; Williams v. Union Central Life 
Ins. Co., 291 U. S. 170, 54 S. Ct. 348, 78 L. Ed. 711, 92 A. L. R. 693. 

All of the assignments of error and the propositions thereunder. are overruled. 

The judgment of the district court is affimed. 


TEXAS LIFE INS. CO. v. DILLEHAY. No. 13056. 
Court of Civil Appeals of Texas. Fort Worth. Jan. 11, 1935. 
Rehearing Denied Feb. 15, 1935. 
79 Southwestern Reporter (2d) 342. 
INSURANCE. 

Life policy which provided for automatic application of net value of policy, 
but not of loan value to payment of extended insurance, lapsed on failure of 
insured to pay premium due, where insured had obtained loan on policy greater 
than the net value thereof, notwithstanding loan value was sufficient to pay 
premium due (Rev. St. 1925, art. 4732, subd. 7). 

(For other cases, see Insurance, Dec. Dig. § 367[2].) 

Appeal from District Court, Wise County; J. E. Carter, Judge. 


Action by Mrs. Clyde Dillehay against the Texas Life Insurance Company. 
From a judgment in favor of plaintiff, defendant appeals. 

Reversed and rendered. 

Kyle Vick, of Waco, for appellant. 

Lobdell & Patterson and C. T. Gettys, all of Decatur, for appellee. 

LATTIMORE, Justice. 

This is an appeal from a judgment for plaintiff upon a life insurance contract. 

Appellant issued its life insurance policy to deceased, Dillehay, on March 5, 
1923, payable in the sum of $2,000 to appellee. The premiums were paid annually 
through March 5, 1930, at which time Dillehay borrowed from appellant, in 
accordance with the terms of the policy, $306 due in one year, secured by an 
assignment of the policy. On March 5, 1931, he renewed the note for one year, 
paying the interest in advance, and changed the method of paying the premiums 
on his life insurance to semiannual payments and paid the semiannual premium 
required. The next installment was therefore due on September 5, 1931. It was 
not paid. Dillehay died January 8, 1932. The defense is that the contract lapsed 
and was forfeited for nonpayment of premiums. 

Appellee contends that, by virtue of the above facts and the terms. of the 
policy and the laws of the state, automatic extended term insurance for the face 
of the policy less the loan was in effect at Dillehay’s death. P 

The policy provides how continued insurance shall be computed : “The indebted- 
ness will be deducted from the net value of the continued insurance and the 
balance used to continue this policy for its face amount less the indebtedness for 
such term as said balance may secure at net single premium rates by the standard 
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hereinafter named for the attained age of the insured.” “The net value of the 
term of continued insurance * * * shall be computed upon the American Exper- 
ience Tables of mortality with interest at 334% per annum.” The attained age 
of the insured was 40 years. The term of continued insurance for the eighth 
year was 15 years and 11 months, and it is undisputed that the “net value” of 
such policy, including the one-half year to September 15, 1931, was $301. Using 
the method thus contracted for, such net value lacked $5 of meeting the loan. It 
is true that the loan value of the policy on March, 1931, was $358, being $52 
more than the loan of $306 then outstanding, and that, had the insured borrowed 
that $52 and paid it on the premium, he would have had his premium paid to 
his death, but the contract does not put any duty on the appellant to so apply 
such loan value; in the absence of such borrowing, we know of no statute which 
requires such automatic application. Article 4732, subd. 7, R. S., requires a pro- 
vision for extended insurance, the net value of which shall be at least equal to 
the reserve at date of default less certain deductions, but net value or reserve 
value or cash value are not necessarily equal to loan value, and in this case 
actualy were not as much as the loan value. There was therefore no excess in 
net value to be applied to the purchase of extended insurance. 

The interest had been paid on the $306 loan in advance to March, 1932, but 
we need not consider what should be done with the unearned interest if it be 
unearned after September, 1931, for an amount of $7.65 is insufficient to keep the 
policy alive to January 8, 1932. 

This opinion is delivered on motion for rehearing. In our original disposition 
of the cause, we considered provisions of the policy not mentioned by the briefs 
of either party. On motion for rehearing we are favored with amicus curiz 
briefs from various distinguished members of the Texas bar, among which is that 
of Mr. William Lipscomb, Esq. We have given them careful consideration, and 
have come to the conclusion that we were in error. The point is not briefed by 
appellee, and we therefore do not burden this opinion with an elaboration of it. 

The judgment heretofore rendered by this court on December 7, 1934, is set 
aside, the motion for rehearing is granted, and the judgment of the trial court is 


here reversed and rendered that appellee take nothing. 


RED CLOUD TRIBE, NO. 58, IMPROVED ORDER OF RED MEN, OF 
MESSICK, YORK COUNTY v. WILSON. 
Supreme Court of Appeals of Virginia. March 14, 1935. 
178 Southeastern Reporter 685 
1. INSURANCE. 


By-laws of subordinate lodge of fraternal benefit society held intended to be 
interpreted in light of general laws promulgated. for subordinate lodges, as regards 
death benefits. 

(For other cases, see Insurance, Dec. Dig. §: 791[1].) 

2. INSURANCE. 

Fraternal benefit society’s by-laws held to provide only sick benefits and 
funeral benefits, including all benefits payable on death of member or member’s 
wife. 

General laws promulgated for all subordinate lodges provided, in part, 
that funds could be expended for sick and funeral benefits, and that 
assessments could be levied only for sick or funeral benefits and orphan 
tax, and that each lodge could pay funeral benefit of at least $20, but 
could provide in by-laws for larger amount to be paid as funeral benefits. 
By-laws of subordinate lodge in question provided that, on member’s death, 
widow should receive $2 for each member in good standing, and that 
member in arrears, when taken sick or disabled, could pay up his indebted- 
ness, but could not thereby become entitled to funeral benefits in case of 
death, nor would such payment entitle him to benefits during such 
sickness or disability. 7 
(For other cases, see Insurance, Dec. Dig. § 791[2].) 


3. INSURANCE. is ; 
Where fraternal benefit society’s member was in arrears when fatally injured 
and stepmother paid dues and assessments in full before member’s death, widow 
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held not entitled to benefits payable on death of a member in good standing, 
where by-laws provided that payment by disabled delinquent member would not 
entitle him to benefits during disability nor to funeral benefits if death ensued. 

(For other cases, see Insurance, Dec. Dig. § 750.) 

4. INSURANCE. 

Where fraternal benefit society’s member was in arrears when fatally injured 
and stepmother paid dues and assessments in full before member’s death, society’s 
retaining such payment for almost two months held not waiver of by-laws pro- 
viding that payment would not entitle disabled delinquent member to benefits 
during disability nor to funeral benefits if death ensued. 

(For other cases, see Insurance, Dec. Dig. § 755[3].) 

Error to Circuit Court, York County. 

Action by Bertha M. Wilson against Red Cloud Tribe, No. 58, Improved 
Order of Red Men, of Messick, York County. Judgment for plaintiff, and 
defendant brings error. 

Reversed and rendered. 

Argued before Campbell, C. J., and Holt, Epes, Hudgins, Gregory, Browning, 
and Chinn, JJ. 

_ W. E. Hogg, of Yorktown, and Allen D. Jones, of Newport News, for plaintiff 
in error. 
_ Channing M. Hall and M. I. Armistead, both of Williamsburg, for defendant 
in error. 


PEARSON v. SUPREME LIBERTY LIFE INS. CO. No. 8052. 
Supreme Court of Appeals of West Virginia. March 5, 1935. 
178 Southeastern Reporter 814. 
INSURANCE. 


Any conflicts or ambiguities in life, health, and accident policies must be 
resolved against insurer. 


(For other cases, see Insurance, Dec. Dig. § 146[3].) 


Syllabus by the Court. 

Conflicts and doubtful construction in an insurance policy must be resolved in 
favor of the insured or beneficiary. 

Error to Circuit Court, McDowell County. 

Action by William Pearson against the Supreme Liberty Life Insurance 
Company. Judgment for plaintiff, and defendant brings error. 

Affirmed. 

T. G Nutter, of Charleston, and Capehart & Miller, of Welch, for plaintiff 
In error. 

Sale, St. Clair & Sale, of Welch, for defendant in error. 

Litz, President. 

This is an action on a life, health, and accident insurance policy to recover sick 
benefits under a disability clause entitling the insured to $30 a month for one 
year. Judgment was entered upon a verdict of a jury in favor of plaintiff for 
$353.65, and defendant prosecutes error. 

The only specification of defense is that: the application of plaintiff for 
insurance contains misrepresentations relating to his health. The policy recites that 
it is issued in consideration of the payment of premiums and “the statements and 
agreements contained in the application * * * which statements the insured makes 
and warrants to be true” by the acceptance of this policy. The application states, 
inter alia, that the insured had not been afflicted with any “disease of the throat” 
or “other disease’ and had not received medical attention or advice within the 
past five years.” It also recites: “I (applicant) understand and agree that the 
right to recover under any policy which may be issued upon the basis of this 
application shall be barred in the event that any of the statements made, material 
either to the acceptance of the risk or the hazard assumed by the company, is 
false and made with intent to deceive.” Plaintiff, becoming incapacitated in July, 
1932, immediately entered a government hospital in Dayton, Ohio, where he was 
treated about one year. He was confined to his bed two weeks. The remainder 
of the time he was able to walk around the hospital. 

The evidence shows that plaintiff contracted influenza on the George Wash- 
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ington steamship in going te or returning from the World War; that he had 
consulted two doctors, each on a single occasion, for minor complaints within 
five years prior to the application and occasionally had experienced sore throat 
and stomach ache which was relieved by the use of soda-mint tablets. The 
nature of the disease from which he suffered during his confinement in the 
hospital at Dayton does not appear, and it is, therefore, impossible to determine 
whether his previous throat and stomach symptom bore any relation to the dis- 
ability upon which the judgment is predicated. 

Defendant contends, under the rulings in Saltesz v. Sovereign Camp of 
Woodmen of the World, 110 W. Va. 513, 159 S. E. 513, Leadman v. A&tna Life 
Insurance Co., 112 W. Va. 53, 163 S. E. 716, 717, and other similar cases, that 
plaintiff is barred from recovery by reason of the representations contained in his 
application, whether made in good faith or material to risk. The Saltesz Case 
held that false statements in the application warranted to be true (though made 
in good faith) will prevent recovery on the policy. In the Leadman Case, it is 
stated: “The fact that a specific answer is sought by the insurer in an application 
for an insurance policy makes that answer material. * * * When such an answer 
is untrue, the policy will ordinarily be forfeited.” 

The cases relied on are inapplicable. As already observed, the application 
involved in this case contemplates that the representations, to bar recovery, must 
be (1) untrue, (2) material to the risk assumed, and (3) intentionally fraudulent. 
These conditions, if in conflict with the recitals of the policy, will prevail. Con- 
flicts or doubtful construction must be resolved in favor of the insured. “When 
a policy of insurance contains contradictory provisions, or has been so framed as 
to leave room for construction, rendering it doubtful whether the parties intended 
the exact truth of the applicant’s statements to be a condition precedent to any 
binding contract, the court should lean against that construction which imposes 
upon the assured the obligations of a warranty. The company cannot justly 
complain of such a rule. Its attorneys, officers, or agents prepared the policy 
for the purpose, we shall assume, both of protecting the company against fraud, 
and of securing the just rights of the assured under a valid contract of insurance. 
It is its language which the court is invited to interpret, and it is both reasonable 
and just that its own words should be construed most strongly against itself.” 
First National Bank v. Ins. Co., 95 U. S. 673, 678, 24 L. Ed. 563; Moulor v. 
American Life Ins. Co. 111 U..S. 335, 4 S. Ct. 466, 469, 28 L. Ed. 447. 
Schwarzbach v. Ohio Valley Protective Union, 25 W. Va. 622, 52 Am. Rep. 227, 
involved a life insurance policy, issued in consideration of the “representations, 
agreements and warranties” contained in the application constituting a part of the 
contract. The application represented and warranted that the statements and 
answers therein were true, but contained a further clause that “if the same be 
in any material respect untrue or false or tend to deceive” the insurer, ‘then the 
centract shall be void. The court, in holding that the latter clause converted 
what might have been warranties into representations, said: “It may be regarded 
as settled, that in construing a policy the courts lean in favor of the construction, 
which makes a statement of the insured a representation rather than a warranty, 
and when taking the whole policy and papers referred to in it as a part of it 
together, it is doubtful, whether the parties intended, that the statements or 
answers of the insured should be regarded as representations or warranties, the 
Court will construe them to be representations and not warranties. See Wilkinson 
v. Connecticut Mutual Insurance Company, 30 Iowa, 119 [6 Am. Rep. 657]; 
Campbell v. New England Mutual Life Insurance Company, 98 Mass. 381; 
Garcelon v.. Hampden Fire Insurance Company, 50 Me. 580; Hall v. Howard 
Insurance Company, 14 Wend. 385. Applying these rules in this case it is true, 
that the applicant in one part of his application says: ‘I hereby represent and 
warrant the answers above are true and correct.’ The words by themselves 
constitute a warranty. But in the same application the applicant states: ‘If 
these answers and statements be in any material respect untrue or false or tend 
to deceive the association, this contract shall be void.’ This unqualified warranty 
first set forth in the application of the insured immediately following the answers 
and also the unqualified warranty, with which this application commenced ‘that 
he did thereby declare and warrant that he was then of sober and temperate 
habits, in good health, of sound body and mind and that he did usually enjoy 
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good health and that his age at his next birthday was fifty-six years,’ are to be 
construed in connection with the statements contained in the latter part of this 
application, ‘if these statements and answers be in any material respect untrue 
or false or tend to deceive the association, then this contract shall be void, and 
any benefit to other persons at the death of the insured shall be forfeited to said 
association.’ When so construed according to the rules above laid down, they 
convert what might have been warranties into representations and require of us 
to apply the law, which belongs to representations and not to warranties, to this 
case. 

The further contention of defendant, that recovery for total disability should 
have been limited to the time plaintiff was actually confined to his bed, is 
untenable. The total disability clause requires that insured shall be totally 
disabled and necessarily and continuously confined within the house and therein 
immediatey visited, and personally attended by a legally qualified physician or 
surgeon at least once in each seven days. Wade v. Mutual Ben. Health & Acci- 
dent Ass’n (W. Va.) 177 S. E. 611, holds: “ ‘Total disability’ within health and 
accident policy does not mean absolute helplessness, but permits recovery where, 
because of injury or illness, insured has become unable to do substantially all 
material acts necessary to conduct his business or occupation in substantially his 
usual manner. * * * Health and accident policy requiring ‘continuous cofinement 
within doors’ as basis for prescribed rate of indemnity held not violated by 
insured’s occasional departure from house under physician’s advice for purpose 
of obtaining benefits of fresh air, sunshine, and moderate exercise as means of 
promoting recovery.” 

The evidence, in our opinion, being insufficient to prove as a matter of law 
that the false statements in the application were material to the risk or made 
with intent to deceive, the judgment complained of is affirmed. 

Affirmed. 
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ACCIDENT 


TRAVELERS’ INS. CO. OF HARTFORD, CONN. v. DINER. No. 6542. 
Circuit Court of Appeals, Sixth Circuit. Feb. 11, 1935. 
75 Federal Reporter (2d) 3. 
1. INSURANCE. 


In action on accident policy, evidence as to whether thrombus causing death 
was caused by automobile collision held to take to jury question whether death 
resulted from “bodily injuries, effected directly and independently of all other 
causes, through external, violent and accidental means.” 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 

2. INSURANCE. 

In action on accident policy, instruction that undisputed evidence showed that 
insured at time of accident was suffering from pre-existing disease which had 
produced in basilar artery so-called atheromatous patches, which had in turn 
become ulcerated, was properly refused in view of evidence which did not con- 
clusively show that atheromatous patches were ulcerating at time of accident nor 
even that they were then present in artery. 

(For other cases, see Insurance, Dec. Dig. § 669[11].) 

Appeal from the District Court of the United States for the Western District 
of Michigan, Southern Division; Fred M. Raymond, Judge. 

Action by Lydia E. Diner against the Travelers’ Insurance Company of Hart- 
ford, Connecticut. From an adverse judgment, defendant appeals. 

Affirmed. 

W. N. Snow, of Grand Rapids, Mich. (Knappen, Uhl, Bryant & Snow, of 
Grand Rapids, Mich., on the brief), for appellant. 

Walter M. Nelson, of Cincinnati, Ohio (Dale Souter of Grand Rapids, Mich., 
on the brief), for appellee. 

Before Moorman, Hicks, and Simons, Circuit Judges. 

Hicks, Circuit Judge. 

Suit upon a policy of accident insurance, issued on behalf of Frank J. Diner, 
who died while it was in force. The policy carried a supplement covering injuries 
sustained while riding in or operating a private automobile. Appellant challenges 
the denial of a directed verdict in its behalf. 

[1] The policy insured Diner “against bodily injuries, effected directly and 
independently of all other causes, through external, violent and accidental means 
* * *” In view of this provision, the question is, whether there was sufficient 
evidence to justify the submission of the case to the jury. 


Diner was sixty-two years of age, five feet, seven inches tall, and weighed 
about two hundred and twenty pounds. He lived in Detroit and as manager of a 
manufacturers’ association had an office there. In the last year of his life he 
developed a slight diabetic condition, which, upon the advice of a physician, was 
alleviated by corrective diet. 

On July 24, 1932, in company with Mrs. Diner, he drove from Detroit in an 
automobile to the farm of his son-in-law near Hart, Mich., a distance of two 
hundred and forty-five miles. He remained there on vacation during the ensuing 
week and engaged in various activities. Unaided he built a boathouse, repaired a 
granary and some chicken pens, and constructed the approach to a barn out of 
heavy planking. He helped with various chores about the farm. During the entire 
week he was cheerful, ate heartily, slept well, and showed no indication of illness. 
On Thursday evening he attended a social function in the neighborhood where he 
remained until about midnight. On Sunday morning, July 31, about 9:30 he, with 
Mrs. Diner, started for Detroit. Upon reaching Muskegon and while driving about 
fifteen miles per hour, and turning from Marquette street into Getty avenue, the 
right lens of the colored glasses he was wearing dropped out. The sunlight blinded 
him, and he lost control of the car, which collided with the concrete base of a 
gasoline station. This base, three feet wide and six feet long, weighing about 
three hundred pounds, and imbedded in cinders and gravel, was displaced about 
three inches by the impact. The two pumps which it supported, each of which 
weighed about three hundred pounds, were tipped over and their connecting pipes 
broken. The bumper of the car was snapped off. Mrs. Diner was thrown upward 
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in the car and her clothing torn. Diner was thrown against the steering wheel 
and then against the top of the car, and falling back into the seat, sat motionless 
and senseless for about five minutes. Mrs. Diner offered him water which he 
refused. He then got out of the car without speaking, stood nearby about ten 
minutes, walked around the car, and then re-entered it and sat down. During this 
period he was pale and nervous and perspired freely. In about an hour the 
owner of the station arrived, and after some conversation with him Diner gave 
him his card and drove away. Before he had driven a mile he was forced to stop 
and rest for nearly an hour. After other and frequent stops for rest he reached 
home about 9 p. m. He was restless during the night, ate very little breakfast, 
drove the car to a garage about 10 o’clock, then went to his office, and from there 
returned home about 2 or 3 o’clock. He talked very little, was dispirited, did 
nothing but sit around the house, and again spent a restless night. He conducted 
himself in the same general manner for the remainder of the week, but on Satur- 
day, with his wife, drove the car again to the home of his son-in-law, where, 
after again stopping many times for rest, he arrived about 6 o’clock. 

During the following week he did no work about the farm, was irritable and 
cross, lost appetite, spent sleepless nights, and complained of dizziness and head- 
ache. His appearance was that of one in pain. On Saturday of that week he com- 
plained that he could not see well, and failed to recognize a friend who was 
standing within a foot of him. On that afternoon he went with a fishing party to 
a lake but declined to go out in the boat and fished from the bank. While he was 
walking along the shore he fell but recovered himself, and after sitting down for 
a while drove his car alone to the farmhouse. Before finishing his evening meal 
he left the house but soon returned and joined a bridge party for perhaps an 
hour, when he excused himself and went out again, but came back about 10:30 
and retired. About 4 o’clock the next morning he was observed to be breathing 
heavily and could not be aroused. Another attempt to arouse him about 6:30 failed 
and a physician was called. The physician, in view of his diabetic history, admin- 
istered insulin but without avail. Hourly tests were made of the urine, and the 
first examination disclosed some sugar but later ones indicated that it was free 
from sugar. He was taken to a hospital on Sunday afternoon, became progressively 
worse, and died there about 4 o’clock the following morning. 

On September 8th an autopsy was performed and the basilar artery, including 
the lower portions of the two upper branches, was found to be completely occluded 
by a blood clot or thrombus. The artery was badly diseased by sclerosis. There 
were atheromatous patches in its lining and some of these patches were overlaid 
with ulcers. The pons, which is normally supplied with blood. from the branches 
of this artery, was found to be in a softened and degenerated condition. 

It is conceded: (1) That the thrombus was the cause of death; and (2) 
that the collision was per se substantial evidence of injury by “external, violent 
and accidental means.” 


Upon the motion for a verdict the determinative question, therefore, was 
whether there was substantial evidence tending to show that the thrombus was 
caused by the collision directly and independently of all other causes. The physician 
who attended Diner during his last hours and who was also present at the autopsy 
gave it as his opinion that the thrombus undoubtedly started at the time of the 
collision. Another physician, not present at the autopsy, but examined as an expert, 
testified in substance that in his opinion the shock and concussion incident to the 
impact caused a lowering of the blood pressure and a slowing down of the blood 
stream through the artery; that as a consequence there was an accumulation or 
piling up of blood cells or platelets one upon another in the artery until it was 
completely blocked. He testified that it was the teaching of pathology “the world 
over” that a definite slowing down of the blood stream could form a thrombus. 
He further testified that because of the insufficient blood supply the atheromatous 
patches upon the lining of the artery began to break down, and caused the ulcer- 
ated areas thereon. 

We think that the evidence of these two physicians taken in connection with 
the undisputed facts substantially tend to show that the accident was the sole 
cause of Diner’s death. Their conclusions are attacked by three physicians, who 
were present at the autopsy, one of whom performed it. They were of the opinion 
that the thrombus was directly caused by the formation and development of 
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ulcers upon the atheromatous patches or that these ulcers at least contributed 
thereto; that the patches were due to arteriosclerosis, which, in turn, was probably 
caused by diabetes. 

We do not think that this testimony justified a directed verdict. It was not of 
sufficient probative force to destroy the effect of the countervailing evidence. 
Order of United Commercial Travelers v. Elliott, 65 F.(2d) 79 (C. C. A. 6). It 
was weakened by the evidence tending to show the absence of any outward 
symptoms of thrombosis prior to the accident and definite and progressive mani- 
festations immediately thereafter. The utmost that may be said for it is that it 
contradicted appellee’s evidence and created an issue properly to be determined 
by the jury. New Amsterdam Cas. Co. v. Shields, 155 F. 54 (C. C. A. 6); 
Jefferson Standard Life Ins. Co. v. Lightsey, 49 F.(2d) 586, 588 (C. C. A. 4); 
Etna Life Ins. Co. v. Allen, 32 F.(2d) 490, 492 (C. C. A. 1). The denial of the 
motion to direct a verdict was therefore proper. 

Appellant complains of alleged errors in the charge. The exception to the 
charge was not only too general to be made a basis for review, but upon an 
examination of the excerpts complained of we think that they plainly involve no 
reversible error. U. S. C. tit. 28, § 391 (28 USCA § 391). 

_ [2] It is urged that the following request should have been given to the 
jury, to wit: 

“The evidence in this case is undisputed that at the time of the automobile 
accident on July 31, 1932, the insured was then suffering from a pre-existing 
disease called arterio-sclerosis, which had then developed to the point where it 
had produced in the basilar artery so-called atheromatous patches, which had in 
turn become ulcerated.” 

The proposed instruction is without merit. As above indicated, it was uot 
conclusively shown that the atheromatous patches were ulcerating at the time of 


the accident nor even that they were then present in the artery. 
Judgment affirmed. 


COMMERCIAL CASUALTY INS. CO. v. HUDGENS. 6 Div. 618. 
Supreme Court of Alabama. Feb. 28, 1935. 
Rehearing Denied March 28, 1935. 
160 Southern Reporter 106. 
1. INSURANCE. A 
Where evidence shows that policy was issued in consequence of dereliction of 
insurer’s soliciting agent, without connivance of the insured, such dereliction can- 
not be set up by insurer as a defense to suit on policy. 
(For other cases, see Insurance, Dec. Dig. § 379[5].) 
2. INSURANEE. J 
In action on accident policy, whether insured fraudulently concealed fact that 
he was not free from injury when application was made held for jury. 
(For other cases, see Insurance, Dec. Dig. § 668[7].) 
5. INSURANCE. : } . : 
Insurer held not estopped to set up insured’s fraud in procuring accident 
policy where insurer’s soliciting agent failed to write insured’s answers as given 
in application and insured later took policy back to agent and had answers cor- 
rected, since insurer was not under duty to cancel policy when notified of fraud. 
(For other cases, see Insurance, Dec. Dig. § 390.) 


Appeal from Circuit Court, Jefferson County; G. R. Harsh, Special Judge. 

Action on a policy of accident insurance by Joseph L. Hudgens against the 
Commercial Casualty Insurance Company. From a judgment for plaintiff, defend- 
ant appeals. 

Affirmed. 

Pertinent assignments of error are as follows: 


“19. The trial court erred in overruling the objections made to the following 
question propounded by counsel for the plaintiff to the plaintiff, testifying in his 
own behalf, to-wit: ‘Now, question No. 13: “Are your habits of life correct and 
temperate and are you in sound condition mentally and physically?”’ Answer: 
‘Yes.’ Did you answer ‘Yes’?” 
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“20. The trial court erred in overruling the objections made to the following 
question propounded by counsel for the plaintiff to the plaintiff, testifying as a 
witness in his own behalf, to-wit: ‘Now, this part down here: “Have you ever been 
disabled by either accident or illness, or received’ medical or surgical attention 
during the last five years? If so, when, for what and duration?”—“In October 1, 
1928, for broken leg, lasting eight months, complete recovery.”’ Did you tell him 
you had had a complete recovery?” 

“22. The trial court erred in sustaining plaintiff's objections to the following 
question propounded by counsel for the defendant to the witness, McPheron, 
to-wit: ‘Do you know whether or not the rules and practices of the several com- 
panies operating in the United States are more or less uniform with reference to 
writing a man disability benefits, that is, we will say, $100.00 a month in connec- 
tion with the proposition as to whether or not they will issue the insurance so 
as to make his total amount collectible in case of disability exceed his salary’?” 

London, Yancey, Smith & Windham, of Birmingham, for appellant. 

Jim Gibson, of Birmingham, for appellee. 

Brown, Justice. 


This is an action of assumpsit for the breach of a condition of a policy of 
insurance, assuring the plaintiff in the sum of $2,000 “against the effects resulting 
directly and exclusively of all other causes, from bodily injury sustained during 
the life of this policy solely through external, violent and accidental means (sui- 
cide, sane or insane, not included), said bodily injury so sustained being herein- 
after referred to as ‘such injury’ as follows: * * * If any one of the follow- 
ing specific losses shall result solely from such injury within ninety days from the 
time of the accident, the company will pay * * * for the loss of either foot 
one-half the principal sum.” The insurer also engaged to pay surgeon’s fee of 
$50 for the amputation of a foot, leg, hand, or arm. 

The evidence is without dispute that the plaintiff, while the policy was in 
force, suffered an injury to his right leg in an automobile accident, necessitating 


the amputation of his right foot and a portion of his right leg, between the knee 
and the ankle. 


The appellant’s first and major contention is, that the evidence proves without 
dispute the averments of one or more of its special pleas 2, 3, and 9, and was 
therefore entitled to have a directed verdict in its favor, through its requested 
affirmative charges in writing. 


The material averments of plea 2, pertinent to the question presented, are: 
“* %* * That when the policy of insurance sued on was delivered to the plain- 
tiff he was not free from all injury, but by reason of a prior accident he had a 
stiff ankle on the right leg and the said leg and ankle were deformed and there 
was a general atrophy of the muscles of the said ‘right leg and a stiffness of the 
right ankle and a shortening of the right leg by, to-wit, one inch, and the leg pained 
him and ‘gave out’ when he stood on it any considerable time, and that there was 
a disability in the use of the said right leg of, to-wit, fifty per cent. And the 
defendant further avers that in the said written application, made a part of the 
said policy of insurance in the manner heretofore named, the plaintiff stated in 
effect that he had suffered a broken leg on October 1, 1928, lasting cight months— 
complete recovery. And the defendant avers that there had not been a complete 
recovery from the said injury in the respects hereinabove set forth. The defendant 
further avers that the statement by the plaintiff that there had been a complete 
recovery was made either with the actual intent to deceive and that the said state- 
ment did in fact deceive the defendant and caused it to issue the said policy which 
it would not have issued tf it had known.the facts, or that the said statement here- 
uiabove set forth that there had been a complete recovery was untrue in the par- 
ticulars hereinabove averred, that it was material to the risk and increased the risk 
of loss, and that the defendant relicd thereon and would not have issued the said 
policy of insurance if it had known the facts.” (Italics supplied.) 

The averments of plea 3 are the same in substance as plea 2, except this plea 
alleges that the false statement was made a negative answer to an interrogatory 
in the application as to whether or not plaintiff had “any infirmity, deformity or 
disease.” 

Plea 9 is in substance the same as plea 2, except it related to an affirmative 
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answer to interrogatory 13 in the application, “Are your habits of life correct and 
temperate and are you in sound condition mentally and physically?” 

The evidence offered by defendant, as to the alleged fraud, relates to the 
averments of plea 2 italicized common to the other pleas. 

It appears from the application, attached to and made a part of the policy, 
plaintiff was asked: 

“Have you been disabled by either accident or illness, or received medical or 
surgical attention during the last five years? A. Yes. 

“QO. If so, when, for what and duration? (state month and year). A. In Oct. 
1, 1928 (state cause of disability) for broken leg (state duration) lasting 8 months. 
Complete Recovery.” 

Appellant’s contention is, that the statement above, that the disability continued 
for only eight months and plaintiff had complete recovery, was false, in that plain- 
tiff had sustained a 50 per cent. disability to his right leg as the result of the pre- 
vious injury thereto. At best, the evidence on this question was in sharp conflict: 
that offered by the defendant tending to sustain its contention, while that offered 
by the plaintiff tended to show that he had a complete recovery, with a slight 
shortening of the right leg; and that he was able, notwithstanding said previous 
injury, to work seven days per week, in carrying on his work as a railroad employee. 
His evidence was corroborated by the surgeon who operated for the first injury. 

There is another phase of the testimony that necessitated the submission to 
the jury. Plaintiff’s testimony went to show that the application was filled out by 
the defendant's agent; that plaintiff made truthful answers which were not incor- 
porated in the application, and thereafter he, plaintiff, called on the agent who had 
issued and countersigned the policy, and had corrections made; that the agent who 
solicited the application had personal knowledge of plaintiff’s previous injury and 
was personally acquainted with plaintiff, his condition, and work. In this respect, 
the plaintiff was corroborated, in some respects, both by the soliciting agent and 
the general agent of the defendant who issued and countersigned such policies. 

[1] If, as some of the evidence tended to show, the policy was issued in con- 
sequence of the dereliction of the soliciting agent, without the connivance of the 
insured, such dereliction cannot be availed of as a defense in a suit on the policy. 
National Life & Accident Ins. Co. v. Baker, 226 Ala. 501, 147 So. 427; American 
Liie Ins. Co. v. Buntyn, 227 Ala. 32, 148 So. 617; First Nat. Life Ins. Co. of 
America v. Rector, 225 Ala. 116, 142 So. 392. 

[2] On the whole, the issue, under the evidence, was for the jury. 

{5] Here, the pleas allege fraud in procuring the issuance of the policy, and 
a subsequent acknowledgment of the fraud by notice thereof to the insurer imposed 
no duty on the insurer to act; nor could such notice be made the basis of an estop- 
pel to plead the fraud. 

This disposes of all questions insisted upon in argument and brief. 

Affirmed. 

Anderson, C. J., and Thomas and Knight, JJ., concur. 


EQUITABLE LIFE ASSUR. SOC. vy. FOSTER. 6 Div. 708. 
Supreme Court of Alabama. Feb. 28, 1935. 
Rehearing Denied March 28, 1935. 
160 Southern Reporter 117. 
1. INSURANCE. _ 

Purpose of requiring insured to furnish proof of loss to insurance company is 
that company might have knowledge of particulars of loss and all data necessary 
to determine its liability and amount thereof. 

(For other cases, see Insurance, Dec. Dig. § 533.) 

2. INSURANCE. | ae 

Upon receipt of proofs of loss under disability policy showing that disability 
did not occur until after policy had terminated, insurer was not called on to. take 
any action, could properly close its files in case, and was not liable under policy. 

(For other cases, see Insurance, Dec. Dig. § 550.) 

3. INSURANCE. ; 
In action on disability insurance policy, defendant’s plea of general issue cast 
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on plaintiff burden of proving that he had given defendant due proof of disability 
as averred in complaint. 

(For other cases, see Insurance, Dec. Dig. § 646[9].) 

Appeal from Circuit Court, Jefferson County; Gardner Goodwyn, Judge. 

Action on a policy of insurance by Herbert Foster, a non compos mentis, suing 
by his next friend, Lucy Foster, against the Equitable Life Assurance Society of 
the United States. From a judgment for plaintiff, defendant appeals. 

Transferred from Court of Appeals under section 7326, Code 1923. 

Reversed and remanded. 

Howze & Brown, of Birmingham, for appellant. 

Moore & Green, of Bessemer, for appellee. 

KNIGHT, Justice. 

Suit by Herbert Foster, suing by next friend, against the Equitable Life Assur- 
ance Society of the United States, upon a group policy of insurance, entered into 
by the appellant with the Sloss-Sheffield Steel & Iron Company, wherein the employ- 
ees of said company were insured under the terms of said group policy against total 
and permanent disability by reason of bodily injury or disease. 

The plaintiff was an employee of said Sloss-Sheffield Steel & Iron Company 
while said group policy was in force, and, in accordance with the terms and con- 
ditions of the policy, was insured thereby against total and permanent disability. 
To evidence the fact that the plaintiff was so insured, the appellant duly issued 
to him an individual certificate, which was numbered 3556—618. 

The plaintiff alleges in his complaint that on May 1, 1932, while said group 
policy was in full force and effect, he became “totally and permanently disabled 
before attaining the age of sixty by bodily injury or disease, and will thereby 
presumably be continuously prevented for life from engaging in any occupation 
or performing any work for compensation of financial value.” Plaintiff avers that 
the defendant was given due proof of such total and permanent disability prior to 
the filing of this suit, all of which the defendant has had notice. 

To the complaint, the defendant pleaded, in short by consent, the general issue, 
with leave to give in evidence any matter, which, if well pleaded, would be 
admissible in defense of the action, to have effect as if so pleaded. 

The policy contract provides: “In the event that any employee while insured 
under the aforesaid policy and before attaining age sixty becomes totally and per- 
manently disabled by bodily injury or disease and will thereby presumably be 
continuously prevented for life from engaging in any occupation or performing 
any work for compensation of financial value, upon receipt of due proof of such 
disability before the expiration of one year from the date of its commencement, 
the society will, in termination of all insurance of such employee under the policy, 
pay equal monthly disability installments. * * *” 

It was agreed by the parties, on the trial of “a cause, “that the premiums on 
the policy in question were paid through and to May 3lst, 1932, and that the last 
day appellee worked for the said Sloss Company was on May 13th, 1932.” And it 
was also agreed that the mines of the Sloss-Sheffield Company, at which appellee 
was working, closed down the latter part of May, 1932, and did not open until 
October 1, 1932. 

Unquestionably, under the evidence in the case, the policy contract terminated 
on May 31, 1932. The insured thereafter neither made payment of premiums 
an nor was he thereafter in the service of the Sloss-Sheffield Steel & Iron 

ompany. 

The evidence leaves no room to doubt that during the month of September, 
1932, and continuously thereafter, down to the date of the trial of the cause, the 
said Herbert Foster became and was totally and permanently disabled, by reason 
of insanity, and was thereby presumably continuously prevented from engaging in 
any occupation or performing any work for compensation of financial value, and 
this condition will presumably continue for life. 

It will be noted, however, that the policy contract had terminated long prior 
to September, 1932. 

The contention of the plaintiff, however, was and is that this disability com- 
menced in the month of May, 1932, or during the month of March of said year, 
and has been continuous since that time. 

[1, 2] The contract provided that “upon due proof of such disability before 
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the expiration of one year from the date of its commencement, the society will, 
in termination of all insurance of such employee under the ‘policy, pay equal 
monthly disability installments. ae 

What constitutes due proof was be subject of discussion and decision in the 
case of Equitable Life Assyrance Society of United States v. Dorriety (Ala. 
Sup.) 157 So. 59...We there held: that the purpose or object of requiring the 
insured to furnish proof of loss to an insurance company was that it might have 
knowledge of the particulars of the loss and all data necessary to determine its 
sae and the: amount thereof, 

In 19 Cyc., page 849, the rule with reference to the sufficiency of proofs is 
stated: “The object of the clause usually found in insurance policies, requiring the 
insured to furnish proofs of loss, is to give the company reasonable information 
as to the facts rendering it liable under the policy. Such a requirement is valid, 
and failure to reasonably comply with it, if not waived by the company, will defeat 
recovery of loss; but a substantial compliance is all that is required.” 

In 14 R. C. L. § 507, it is said: “The sufficiency of proofs is for the court to 
determine, and the question need not be submitted to the jury.” 

In the instant case, the insured furnished proofs of loss, in proper form, with 
sufficient statements of the facts, but these proofs gave the company to understand 
and be informed that plaintiff’s disability occurred during the month of September, 
1932, and at no earlier period of time. No other proofs were furnished. These 
proofs disclosed, affirmatively and positively, that whatever misfortune had over- 
taken the appellee, and whatever disability he then labored under, did not occur 
until long after the policy had terminated; and at a time when the appellant was 
not in any wise the insurer against such ‘disability. 

On receipt of such proofs, the appellant was not called upon to take any action 
whatever, and could properly close its files in the case. 

[3] The defendant filed in this cause its plea of general issue, and this plea 
cast upon the plaintiff the burden of proving that he had given the defendant due 
proof of disability as averred in the complaint. The proofs of disability offered 
in evidence by the plaintiff were wholly insufficient to sustain the averments of the 
complaint in this particular. In fact, the proofs submitted disclosed no disability 
on the part of the insured occurred during the life of the policy contract. 

The defendant, therefore, was due to have the jury instructed in the language 
of its refused charge No. 1: “I charge you, gentlemen of the jury, that if you 
por ie evidence in this case then you cannot return a verdict in favor of the 
plaintiff.” 

For the error in refusing to so instruct the jury, the judgment of the circuit 
court must be reversed. 

Having reached the above conclusion, it becomes unnecessary to pass upon the 
remaining question presented for review, which would not arise on another trial, 
if there should be one. 

Reversed and remanded. 

Anderson, C. J., and Thomas and Brown, JJ., concur. 


METROPOLITAN LIFE INS. CO. v. HALSEY. 8 Div. 644. 
Supreme Court of Alabama. Feb. 28, 1935. 
Rehearing Denied March 28, 1935. 
160 Southern Reporter 248. 

1. INSURANCE. 

Insured, to recover on accident policy, had burden to show accident which 
was sole cause of disability alleged. 

(For other cases, see Insurance, Dec. Dig. § 646[6].) 
3. INSURANCE. 

Whether insured’s paralysis was caused by automobile collision or by cerebral 
hemorrhage resulting from high blood pressure held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 


On Rehearing. 
4. INSURANCE. 
In action on accident policy, conflicting evidence whether automobile accident 
was sole proximate cause of insured’s paralysis held for jury. 
(For other cases, see Insurance, Dec. Dig. § 668[11].) 
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Appeal from Circuit Court, Colbert County; J. Fred Johnson, Jr., Judge. 

Action on a policy of accident insurance by Harry Lee Halsey against the 
Metropolitan Life Insurance Company. From a judgment for plaintiff, defendant 
appeals. Transferred from Court of Appeals under section 7326, Code 1923. 

Affirmed. 

Clause 9 of the policy in suit is, ig substance, as follows: This insurance shall 
not cover accident, injury, disability, death, or other loss caused wholly or partly 
by disease or bodily or mental infirmity or medical or surgical treatment therefor, 
or by hernia, or by ptomaines or any kind of infection, whether suffered acci- 
dentally or otherwise (excepting only septic infection of and through a visible 
wound accidentally sustained). 

Eyster & Eyster, of Decatur, and Andrews, Peach & Almon, of Sheffield, for 
appellant. 

Thos. C. Burns, of Tuscumbia, for appellee. 

THoMAS, Justice. 

The trial was upon count 5 and pleas in short by consent. 

The errors assigned were for the refusal of general affirmative charges and 
the refusal of motion for a new trial. 

Count 5 contained, among other necessary averments, “that said paralysis is 
the proximate result of said accident, and independently of all other causes, and 
by violent and accidental means; * * * that his said disability was directly 
caused by said accident independently of all other causes and was not caused either 
wholly or partly by any disease bodily or mental infirmity, or medical or surgical 
treatment therefor, for which said injuries the defendant agreed in its policy to 
pay this plaintiff.” (Italics supplied.) 

[1] The burden was upon plaintiff to show an accident which was the sole 
cause of the disability alleged. 


The policy, which is exhibited and aids the complaint, recites: “This policy 
provides indemnity for loss of life, limb, sight, or time, through injury by acci- 
dental means as herein limited and provided, ** * against the results of 
bodiy injuries sustained while this policy is in force and caused directly and 
independently of all other causes by violent and accidental means.” The partial 
disability clause provides that: “If such injuries shall not result as specified in 
Clause 1 (Loss of life, limb, sight), but, directly and independently of all other 
causes, shall, within two weeks from the date of the accident or immediately fol- 
lowing total disability continuously disable and prevent the insured from perform- 
ing some one or more important daily duty or duties pertaining to his occupation, 
the Company will pay the insured one-half of the weekly indemnity above specified 
for the period of such partial disability, not exceeding 26 weeks.” (Italics sup- 
plied.) There are also provisions for notice and final proof of claim. 

The law of such a case has been indicated in our decisions: Standard Acc. 
Ins. Co. of Detroit, Mich. v. Hoehn, 215 Ala. 109, 110, 110 So. 7; Benefit Assn. of 
Ry. Employees v. Armbruster, 217 Ala. 282, 116 So. 164; First Nat. Bank of Bir- 
mingham v. Equitable Life Assur. Soc. of United States, 225 Ala. 586, 144 So. 
451; Prudential Ins. Co. v. Calvin, 227 Ala. 146, 148 So. 837; Metropolitan Life 
Ins. Co. v. Blue, 222 Ala. 665, 133 So. 707, 79 A..L. R. 852. 

[2] The weight and credibility of expert testimony, and when affirmative 
instruction requested should be given or refused, were the subjects of the recent 
decisions by this court—testimony, when given by an expert, being held undisputed, 
directly or indirectly, and based upon scientific processes, methods, and knowledge 

when there is no reason for the exercise of common knowledge against it—and 
the affirmative charge on the question involved, with hypothesis on belief of 
evidence, held should be given on due request. McMullen et al. v. Daniel (Ala. 
Sup.) 155 So. 687; Commonwealth Life Ins. Co. v. Harmon, 228 Ala. 377, 153 So. 

, and authorities ; Harris v. Nashville C. & St. Louis R. Co., 153 Ala. 139, 143, 44, 
So. 962, 14 L. R. A. (N. S.) 261; Lawson v. Mobile Electric Co., 204 Ala. 318, 85 
So. 257: Louisville & Nashville "Railroad Co. v. Marbury Lumber Co., 125 Ala. 
237, 28 So. 438, 50 L. R. A. 620; Alamaba Great Southern R. R. Co. v. Hill, 93 
Ala. 514, 523, 9 So. 722, 30 Am. St. Rep. 65; Atlantic Coast Line R. Co. v. Jack- 
son, 225 Ala. 652, 144 So. 813; Metropolitan Life Ins. Co. v. Chambers, 226 Ala 
192, 146 So. 524. 

The respective tendencies of evidence are to be considered: 
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Plaintiffs evidence tended to show that on September 16, 1931, plaintiff was 
an occupant of a car that was causd to run into a tree, straining the ligaments of 
the small of his back and neck; that he had not recovered therefrom at the time 
of the trial; that the occupants of the car changed a tire and straightened up a 
fender and drove on to town; that plaintiff said he was injured and suffered con- 
tinuously from pains in his‘ back and neck; that on the night of his injury he 
could not sleep until about 2 or 3 o’clock in the morning; he went to his store 
the next morning; could not walk or use his hand; had lost the use of his right 
side; that his wife came and carried him home, and he was confined to his bed 
about six weeks, and not able to do anything for the time indicated; that he 
received no other injury between the time he had the lick and the time he was at 
the store; that after a period of six weeks he went back and forth to his busi- 
ness; that he could not write when he gave the required preliminary notice of 
his injury, and had to sign by his mark. Thus he concisely states his physical 
condition and period of recovery: “I was totally disabled from performing those 
duties for the first week, the second week, the third week, the fourth week, the 
fifth week and the sixth week after the accident. After that I would go down and 
supervise the work but I was not able to do any of it. I don’t think I was able 
to supervise the work in the fifth week. I was able to go down there the sixth 
week. During the seventh week I was able to go down, ride down. I was not able 
to walk but had to ride down. In the ninth week I could walk a little, but rode 
most of the time. I was able to walk down the tenth week and the eleventh 
week.” Plaintiff admitted he was in the hospital in 1929, and the doctor advised 
that he had high blood pressure; denied that he had a cerebral hemorrhage, but 
was totally paralyzed on the right side as the result of his injuries. 

The witness Hyde, the driver and an occupant of the car, testified that appar- 
ently no one was hurt; that complainant said his neck was giving pain, and aside 
from this no damage was done by the collision to the occupants of the car; that 
he later visited plaintiff during his confinement to his home from his injuries. 

Defendant’s evidence was by Dr. Greer, who said that in 1929 he found plain- 
tiff suffering “with a moderately elevated high tension blood pressure”; found 
traces of “albumin and granular cast” in his urine, a symptom of diseased kidneys, 
a chronic condition of nephritis which produces, causes, or contributes to a con- 
dition of hardening of the arteries; that he was called to plaintiff’s home on Sep- 
tember 18, 1931, and found him suffering with a cerebral hemorrhage; that he did 
not “recall finding any bruises or traces of lacerations or skinned places on him 
at any place”; thought these diseases of his arteries contributed to the cerebral 
hemorrhage; that his “judgment and opinion is that these diseases, the hyper- 
tension and nephritis and high blood pressure, operated to contribute to the cerebral 


hemorrhage he had on the morning of September 18, 1931. That is my opinion and 
judgment.” (Italics supplied.) 


And on cross-examination the witness testified : , 

“I had not been called in since 1929, and the condition I treated him for was 
kidney trouble. It is a fact that this kidney trouble will cause hypertension and 
when that situation is cleared up the hypertension will disappear. If that condition 
had ever occurred again I have not been called about it. A sudden jerk or wrench 
wll create a hemorrhage of the brain, if it were severe enough. I know that Mr. 
Halsey had a hemorrhage. I examined him. I did not examine his neck so closely.” 
(Italics supplied.) 

“If after my examination of Mr. Halsey in 1929 he was examined in 1930 and 
his blood pressure was found at that time to be 200 or better, that would show 
a progression of the disease. I said that I dismissed Mr. Halsey as being improved. 
I did not dismiss him as being cured.” 

“A dangerous stage of high blood pressure is considered around 200. People 
do not temporarily have that condition so high as that. Blood pressure varies 
according to size. If a man drinks whiskey his blood pressure runs up and if he 
excites himself it runs up. Frequently those are temporary conditions and caused 
from temporary drinking or some temporary disorder of some sort and that can 
be eliminated by treatment.” : 

Dr. W. M. Pierce, after qualifying as a physician, testified that he examined 
Mr. Halsey in 1929, and again in 1930; that he took Mr. Halsey’s blood pressure 
and found it to be a little over 200, which was an excessive blood pressure for 
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a man of plaintiff’s age and which would predispose him to a cerebral hemor- 
rhage. “That is the natural and expected result of high blood pressure—a cerebral 
hemorrhage.” 

Witness expressed the professional opinion that: . 

“If a year from the time I saw Mr. Halsey he had an accident in which his 
head was not busted and there was no blow on the head, but in which there was 
a slight wrenching of his neck and back, and the second day after the accident 
he developed paralysis of his leg and right hand, in my opinion his high blood 
pressure would be a contributing cause if he had it at that time—at the time of 
his injury. As to whether blood pressure of 200 in a man Mr. Halsey’s age is apt 
to continue it would depend of course on how he followed treatment and diet and 
on his every day work. If he did not follow a diet prescribed by his doctor his 
blood pressure would probably continue high without he had some other source 
of infection that produced this and he got rid of that infection. Blood pressure 
of that type and a hardening of the arteries usually go together. In a man of 
Mr. Halsey’s age once the hardening of the arteries had set in I do not think 
there would be any way of doing away with that. J think it would still be with 
him. If he did not have the proper diet and proper treatment the tendency would 
be for it to increase.” (Italics: supplied.) 

And on cross-examination: 


“Yes, it is a natural thing for a man as he grows older for his blood pres- 
sure to rise. It is not necessarily a natural thing for his arteries to harden. You 
find it in a great many cases, however, in numerous cases. They are a good deal 
harder at the age of sixty-five than eighteen. You sometimes see cases you could 
not tell much difference. It is hard to say if a man is suffering from a local 
disease and pus in his teeth whether that would create blood pressure at 200. Of 
course if he had other complications with it I might say it would. I think if he 
had albumin in his kidneys that would produce blood pressure. If Dr. Greer treated 
Mr. Halsey for those two diseases and he has straightened him up that blood 
pressure would have a tendency to go back to a normal state. I am examiner for 
the Metropolitan. I went up there to examine Mr. Halsey after the accident.” 

And in response to question asked by the court, the witness testified further 
that, “The accident did not occasion the high blood pressure, but the high blood 
pressure could have caused the hemorrhage.” 

[3] The notice and proof of injury given defendant and in evidence is not in 

conflict with plaintiff’s testimony as a witness in his own behalf. If, however, 
there had been tendencies of conflict with his evidence given otherwise, a jury 
question would have been presented. Jones et al. v. Bell, 201 Ala. 336, 77 So. 
998; Southern R. Co. v. Glenn, 228 Ala. 563, 567, 154 So. 792. It is sufficient to 
say of the evidence as a whole, that there were reasonable tendencies of conflict 
in plaintiff’s and defendant’s evidence, making a jury question. McMillan v. Aiken, 
205 Ala. 35, 40, 88 So. 135. The opinions of the two experts, as given in evidence, 
did not exclude the reason and field for common knowledge and experience, as 
to the result of the recent collision, his pain and suffering, as against plaintiff’s 
long-continued good health and lack of pain and physical inconvenience before and 
to the time of his injury. McMullen et al. v. Daniel (Ala. Sup.) 155 So. 686; 
Commonwealth Life Ins. Co. v. Harmon, 228 Ala. 377, 153 So. 755. 
_. We have examined the motion for a new trial and the evidence shedding 
light thereon, and find no error intervened in the overruling of the motion as to 
the refusal of the affirmative charge, the weight of the evidence, or the result 
and amount of the verdict rendered. Cobb y. Malone & Collins, 92 Ala. 630, 9 So. 
738; Alaga Coach Line v. McCarroll, 227 Ala. 686, 151 So. 834, 92 A. L. R. 470; 
New York Life Ins. Co. v. Torrence, 228 Ala. 286, 153 So. 463. 

The judgment of the circuit court is affirmed. 

Affirmed. 

Anderson, C. J., and Brown arid Knight, JJ., concur. 

On Rehearing. 

Thomas, Justice. : 

[4] The question of sole proximate cause was considered in Prudential Ins. 
Co. v. Calvin, 227 Ala. 146, 153, 148 So. 837, and it was there held that where 
there were conflicting tendencies of evidence as to the sole proximate cause of 
immediate death, a question for the jury was presented. We have considered the 
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effect of clause 9 of the policy as set out in the complaint, and hold that under 
the evidence the affirmative instruction requested by appellant was properly 
refused. 

Application overruled. 

Anderson, C. J., and Brown and Knight, JJ., concur. 


DIETLIN v. GENERAL AMERICAN LIFE INS. CO. (two cases). Civ. 9388. 
District Court of Appeal First District, Division 1, California. March 1, 1935. 
41 Pacific Reporter (2d) 979. 

4. INSURANCE. 


Where accident policy provided that total disability existed where plastering 
contractor was disabled from performing “any and every kind of duty” pertaining 
to his occupation, and that partial disability existed where he was disabled from 
performing “one or more important daily duties” pertaining to his occupation, 
contractor held only “partially disabled” where he was able to perform some duties 
pertaining to occupation. 

(For othér cases, see Insurance, Dec. Dig. § 526.) 

7. INSURANCE. 

In plastering contractor’s action on accident policy, testimony that if contractor 
was unable to perform any duty he was unable to perform all, and that therefore 
if partial disability was shown total disability would follow, held properly 
excluded, where policy provided that total disability existed when contractor was 
disabled from performing “any and every kind of duty” pertaining to his occupa- 
tion and that partial disability existed if he was unable to perform some duties, 


and offered testimony did not tend to show that his duties were to be considered 
as a unit. 


(For other cases, see Insurance, Dec. Dig. § 669[12].) 
10. INSURANCE. 

Insurer waived defense of want of proof of disability under life policies where 
presumably, with full knowledge that no proof of disability was given, insurer went 
to trial, participated in appeal, and raised issue of want of proof only on second 
trial almost three years after original complaint was filed. 

(For other cases, see Insurance, Dec. Dig. § 560[1].) 

1. INSURANCE. ; 

Denial of all liability for disability benefits under life policies is waiver of 
condition requiring proof of disability if it be condition precedent to recovery. 

(For other cases, see Insurance, Dec. Dig. § 559[2].) 

12. INSURANCE. 

Insured who according to terms of life policies was presumptively permanently 
disabled /teld not entitled to payments for permanent disability, where, at time 
proofs were made, it appeared that his disability was in fact not permanent. 

(For other cases, see Insurance, Dec. Dig. § 528.) 


Appeal from Superior Court, City and County of San Francisco; Michael J. 
Roche, Judge. 

Actions by Eugene Dietlin against the Missouri State Life Insurance Company, 
which was substituted by the General American Life Insurance Company. From 
judgments, plaintiff appeals. 

Affirmed. 

Edmund J. Holl and George Olshausen, both of San Francisco, for appellant. 

Myrick & Deering and Scott, of San Francisco, for respondent. 

HELD, Justice pro tem. 

Missouri State Life Insurance Company, a corporation, issued to plaintiff and 
appellant three policies of insurance, each providing for disability payments. One 
of these policies we designate herein as the “accident policy,” and the other two 
as the “life policies.” The provisions as to disability payments in the life policies 
are identical, but differ from those in the accident policy. The plaintiff was a 
plastering contractor, and on February 18, 1929, while the above-named policies 
were in force, he fell from a scaffolding and sustained injuries consisting of frac- 
tures of the bones of both heels and a wrenched back. For four months imme- 
diately following the accident he was confined to a hospital; thereafter he remained 
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at his home in San Francisco for a month, and then upon the advice of his physi- 
cian he went to Healdsburg. There he remained until November 22, 1929, at which 
time he returned to his home in San Francisco. The trial court found that total 
disability of plaintiff existed until his return from Healdsburg, and that thereafter 
he was partially disabled only. 

The accident policy provided for weekly payments of $50 each during the period 
of total disability, so long as the assured might live, and $25 per week during the 
period of partial disability, but not exceeding fifty-two consecutive weeks. The life 
policies provided for payments of $10 per month for each $1,000 of the face 
amount of the policies, if the assured became totally and permanently disabled 
within the definition of the policies, viz., if the disability be such as to prevent 
the assured then and at all times thereafter from engaging in any gainful occupa- 
tion. 

No payments were made by defendant under the life policies. After the acci- 
dent, payments on the accident policy to the extent of $1,107.14 as disability 
indemnity, and $750 hospital indemnity, were made by defendant. Defendant con- 
ceded further payments were due under the accident policy, but a dispute arose 
as to the extent of the period for which plaintiff was totally disabled within the 
meaning of the accident policy, and as to whether the disability was at all total 
and permanent under the life policies. Thereupon actions were instituted by plain- 
tiff on the policies. These actions were consolidated and tried together in the 
court below. Separate judgments were entered in favor of plaintiff, and defend- 
ant appealed. The judgments were reversed. Dietlin v. Missouri State Life 
Insurance Company, 126 Cal. App. 15, 14 P. (2d) 331, 15 P. (2d) 188. A second trial 
was had, the order of consolidation remaining in effect. At the opening of the 
second trial, an amendment to the answer on the life policies was permitted by the 
court, which amendment will hereafter be referred to. On the second trial plain- 
tiff had judgment on the accident policy for the sum of $2,208.52. The court found 
that total disability of plaintiff had terminated on November 22, 1929, and the sum 
so awarded plaintiff was the aggregate amount (less payments theretofore made) 
of weekly payments of $50 each from February 18, 1929, to November 22, 1929, 
and fifty-two weekly payments of $25 each, the maximum period allowed by the 
policy for partial disability. In addition, the judgment included $30 for surgical 
attendance. 

On the life policies, judgment went for defendant. 

Plaintiff has appealed from both judgments, and the appeals are before this 
court on a single transcript. The Missouri State Life Insurance Company, which 
issued the policies, was dissolved after entry of judgment in the trial court, and 
pursuant to stipulation of the parties and order of court General American Life 
Insurance Company was substituted. 

The difference in the language of the disability provisions of the two forms 
of policies involved here renders it necessary that the appeals be separately con- 
sidered. 

In his application for the accident policy the plaintiff stated his occupation as 
foliows: “Plastering contractor—Office, estimating and supervising duties only.” 

The trial court found and defendant concedes that plaintiff was totally dis- 
abled from February 18, 1929, the date of the accident, to November 22, 1929, 
when plaintiff returned to San Francisco from Healdsburg. The court found, and 
defendant contends, that after November 22, 1929, the disability of plaintiff was 
partial only. Following these findings, the court, as heretofore stated, awarded 
plaintiff $50 per week from February 18, 1929, to November 22, 1929, and $25 per 
week thereafter for fifty-two weeks, less payments theretofore made. Defendant 
contends that these findings are in accordance with the decision on the prior 
appeal. The plaintiff, however, claims that by reason of additional evidence pro- 
duced by him on the second trial, he has established total disability without inter- 
ruption to the month of July, 1931. At the opening of the second trial, his con- 
tention was that total and permanent disability existed even then. 

The accident policy provides that total disability exists where the injuries 
disable the insured from performing “any and every kind of duty pertaining to 
his occupation.” Partial disability exists where such injuries disable him from 
performing “one or more important daily duties pertaining to his occupation.” 
The trial court found that his injuries disabled plaintiff from the date of the acci- 
dent to and including the 22d day of November, 1929, “from performing any and 
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every kind of duty pertaining to his occupation; that said total disability did not 
continue subsequent to said 22nd day of November, 1929.” The court also found 
that said injuries disabled plaintiff from the 22d day of November, 1929, and for 
a period of fifty-two weeks thereafter “from performing one or more important 
daily duties pertaining to his occupation.” 

The nature of the duties of plaintiff in following the occupation of “Plaster- 
ing contractor—Office, estimating and supervising duties only” was testified to by 
plaintiff. In the performance of his office work, he was required to visit the offi- 
ces of various contractors and obtain plans of work to be done. At his office, he 
made estimates of the cost of such work and the amount of his bid therefor. His 
office was in his home. If he was awarded a contract on his bid, he would then 
be required to go upon the job twice a day, and go over the job to take measure- 
ments for different ornamental work. He testified that this required his personal 
attention, which no foreman could do, but had to be done personally. He further 
testified that in supervising the work it was necessary that he ascend ladders and 
climb on scaffolds. On cross-examination he testified that on some jobs he had 
a foreman, and that others he supervised in person. He admitted also that in 
another action arising out of this accident his deposition was taken, and that he 
then testified as follows: 

“Q. Well, ordinarily in your contracts do you actually do the work? A. No. 

“Q. You just superintend the work? A. I have a foreman on the job to run 
my work, and I just come to the job to see what is needed, and take the time of 
the men, and have a talk with my foreman and leave. * * *” 

On the trial he admitted that he had made these statements, and that the same 
were true. The trial court was therefore justified in accepting such statements as 
correctly setting forth the duties devolving upon him as a plastering contractor. 

The plaintiff on the second trial testified unequivocally that until July, 1931, 
he could do no office work. Also, that “because my feet hurt me too much” he 
was nervous and unable to concentrate, and as a result could do neither estimating 
nor supervising work. On the first trial Dr. Dresel, who attended plaintiff follow- 
ing the accident, was asked: “Q. So far as estimating, as far as placing valuations 
upon work, as far as entering into contracts as a contracting plasterer, so far as 
supervising, except the pain, he cannot climb, possibly, but the man has been per- 
fectly competent to perform all other duties in connection with his occupation. 
That has reference to a mental belief. * * * A. I believe so.” Again: “Q. What 
would you say as to his condition at the present time with reference to his ability 
to perform the duties of supervising plastering work? A. He will be able to do 
everything except climb scaffolds and ladders.” 

On the first trial Dr. Dresel estimated the distance that plaintiff could walk 
at not to exceed 20 blocks. His notes produced on the second trial showed that on 
March 10, 1930, the plaintiff walked half a mile with the use of a cane. This wit- 
ness also testified on the first trial that plaintiff could operate an automobile. 


Dr. Dresel on the second trial testified to a much greater disability of plaintiff 
and stated that he had on the previous trial understated the seriousness of the con- 
dition of plaintiff. The record here shows also that plaintiff now makes no claim 
for total disability after July, 1931, and yet on February 18, 1933, he made a claim 
for total disability on a policy with California Western States Life Insurance 
Company and Dr. Dresel accompanied this claim with his written statement that 
the plaintiff was then totally disabled. The trial court was called upon to deter- 
mine the credibility of the witnesses, and may have chosen to accept the testimony 
given by Dr. Dresel on December 3, 1930, at the first trial. 


On the first trial, the only witnesses to support the case of plaintiff were the 
plaintiff himself and Dr. Dresel, and the District Court of Appeal held that the 
evidence did not warrant a finding of total disability after November 22, 1929. 
Plaintiff claims, however, that the additional evidence produced on the second trial 
demands a finding of total disability until July, 1931. The witnesses who testified 
on behalf of plaintiff on the second trial, other than plaintiff and Dr. Dresel, were 
B. F. Barnard, Olga Dietlin, the wife of plaintiff, Carol Dietlin, their son, and Dr. 
George J. McChesney. Barnard was the man at whose premises in Healdsburg 
plaintiff spent several months prior to November, 1929. He did not see plaintiff 
after the latter left Healdsburg; nor does the testimony of this witness indicate 
that plaintiff was totally disabled when he left Healdsburg. The witness Dr. Mc- 
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Chesney first met plaintiff in December, 1930, and testified that plaintiff was then 
totally disabled. However, when the attention of the witness was called to the 
vature of plaintiff’s duties, he admitted that if they consisted of office work only, 
to be performed in plaintiff’s home, the plaintiff could do such work. The sub- 
stance of Dr. McChesney’s testimony is that it would cause plaintiff some pain and 
inconvenience to stand on his left foot, but that such pain would not disable him 
trom performing at least some of the duties of his occupation. There is nothing 
in the testimony of Dr. McChesney that refutes the theory of defendant. that 
vlaintiff was only partially disabled on November 22, 1929, more than one year 
before Dr. McChesney even met plaintiff. 

We have carefully reviewed the testimony of Mrs. Dietlin and Carol Dietlin. 
Nothing therein adds weight to plaintiff's contention that he was totally disabled 
after his return from Healdsburg. Their testimony was in the main a recital of 
subjunctive symptoms manifested by plaintiff. 

[1] On the previous appeal the reviewing court pointed out wherein the evi- 
dence was lacking to establish total disability after November 22, 1929. During 
total disability, plaintiff was entitled to receive $50 per week. Total disability once 
terminated could not be reinstated, even though that condition should again result, 
for under the terms of the policy the totality must be continuous. Any interruption 
would terminate all payments except to the extent of $25 per week for fifty-two 
weeks. The trial court here was vested with the power of judging of the credi- 
bility of the witnesses, and in the exercise of that function may have had in mind 
the temptation on the part of plaintiff to magnify the seriousness of his condition. 
The testimony of his wife and son and that of Dr. Dresel, that plaintiff was under 
greater disability than previously appeared, was predicated largely upon acts and 
conduct of plaintiff, the genuineness of which the witnesses could not test. 

At the beginning of the second trial plaintiff contended that at that ‘time 
(March 27, 1933) the total and permanent disability of plaintiff existed. However, 
during the trial it appears that the contention of plaintiff was modified, for on 
April 26, 1933, the record shows: “Our claim goes only until July of 1931, and we 
are making no claim here beyond July, 1931, of any claim of total and permanent 
disability.” This concession is inexplicable. If plaintiff was totally disabled after 
July, 1931, no reason is apparent why he should waive payment of any sums to 
which he might be entitled. The trial court might have well attributed this con- 
cession to the fact that following the claim of plaintiff's total disability at that 
time, the attorney for defendant indicated by his examination of one of the wit- 
nesses that evidence was in existence which would show that plaintiff was actually 
engaged for several days shortly preceding the trial in the manual labor of plas- 
tering, and did such work upon a scaffold, and therefore could not then be 
totally disabled. If the trial court adopted this view, the concession by plaintiff 
operated to discredit his case. The plaintiff admitted on the trial that he had done 
certain manual labor on March 5, 6, and 7, 1933. He admitted also that on 
March 16, 1933, when a representative of the defendant called upon him, he 
denied that he was able to do such work. On March 18, 1933, when this same 
representative found him at work, he admitted that that which he had previously 
stated as to his condition was not true. 

The present case is one where the conclusion of the trial court is based on 
conflicting evidence. Not only did the trial judge observe the conduct and 
demeanor of _the witnesses, but he had an opportunity to observe the physical con- 
dition of plaintiff and his ability to move about. 


[2, 3] The finding that total disability of plaintiff did not continue subsequent 
to the 22d day of November, 1929, is based, as we have seen, upon conflicting evi- 
dence, and the action of the trial court will not be disturbed. The rule as to con- 
flict applies not only to a conflict between the witnesses for the respective parties 
hut between the witnesses for the same party. 2 Cal. Jur. 930; Frazee v. Fox Film 
Corp., 45 Cal. App. 661, 188 P. 286. 


_ [4] Appellant contends also that even though he was disabled only from per- 
forming a material part of his duties as a plastering contractor, he was neverthe- 
less totally disabled within the meaning of the law. It is established by the evi- 
dence that on November 22, 1929, the appellant was not able to climb ladders and 
scaffolds, and also that as a part of his duties as plastering contractor he was 
required to do so. The policy provides that total disability exists where the injur- 
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ies disable the insured from performing “any and every kind of duty pertaining to 
his occupation.” On the other hand, partial disability exists where he is disabled 
from performing “one or more important daily duties pertaining to his occupation.” 
Appellant complains that the trial court applied a literal construction to the words 
“total disability.” We fail to see how the term could have been construed other- 
wise. He is not totally disabled unless he is prevented from performing “any and 
every kind of duty pertaining to his occupation.” If he is disabled only to the 
extent of being unable to “perform one or more important daily duties,” he is 
within the definition of the term “partial disability.” 

There is no contention that it is necessary that appellant be helpless and unable 
to perform any of his daily duties, to constitute total disability. However, where 
he is disabled only from performing one or more of those duties, and is able to 
perform others, he is only partially disabled. It was so held on the former appeal, 
where it was said: “Although the evidence was sufficient to show that after Novem- 
ber 22, 1929, he was disabled from performing ‘one or more important daily duties 
pertaining to his occupation’, such disability was clearly a partial disability and 
not a total disability as defined in the policy as he was not disabled from perform- 
ing ‘any and every duty pertaining to his occupation.’” We adhere to the con- 
struction placed upon the language of the policy on the former appeal. 

[7] Appellant contends also that the trial court in excluding testimony which 
plaintiff sought to elicit and tending to show that the nature of plaintiff’s duties 
was such that if he was unable to perform any thereof, he was unable to perform 
all, and that therefore if partial disability was shown, total disability would follow. 
We are satisfied that the trial court followed only the decision on the previous 
appeal in holding that after ability of plaintiff to perform certain substantial por- 
tions of his daily duties had been admitted by plaintiff, proof that he could not 
perform certain other important portions of those duties was not relevant. Fur- 
thermore, the offer of proof made by plaintiff did not tend to show that his duties 
were to be considered as a unit or as a whole. The offer was merely to prove that 
as a part of the supervising duties of a plastering contractor, it was necessary for 
him to inspect the premises and to climb ladders and scaffolds in doing so. The 
offer did not go to the extent that if plaintiff could not climb ladders and scaffolds, 
he could perform none of the duties of a plastering contractor. 


(8] Appellant urges also that “the court erred in holding pain to be no element 
of disability.” The alleged error is predicated upon the following record. Plain- 
tiff’s. counsel asked a witness concerning the plaintiff the following: “Now, during 
that time did he at any time utter any exclamation of existing pain and suffering?” 
The witness answered: “He did; all the time.” Counsel for defendant made an 
objection after the question was answered, and the court stated: “I don’t think 
your pain and suffering enter into this, do they?” Counsel for plaintiff stated that 
this “is merely preliminary” and the court said: “Let’s proceed.” No authority is 
cited by appellant in support of his contention that this was error, and we perceive 
none in the incident. 

__ The disability clauses contained in the life insurance policies are essentially 
different from the above-quoted clauses found in the accident policy. These pro- 
visions contained in both of the life insurance policies were as follows: 


_ “Total and Permanent Disability Benefit. The Company will pay to the 
insured a life income of Ten Dollars each month for each $1000 of the face amount 
hereof if the said insured shall become totally and permanently disabled, as here- 
inafter defined, before attaining age sixty. The first payment of such income shall 
be made immediately upon receipt by the Company of due proof of total and per- 
manent disability, and subsequent payments shall be made monthly thereafter as 
long as the insured lives and suffers such disability, and shall be in addition to all 
other benefits provided by this policy. * * * . 

_ “Total and permanent disability may be due either to bodily injuries or to 
disease, which must occur and originate while this policy is in full force after the 
first premium has been paid, and must be such as to prevent the insured then and 
at all times thereafter from engaging in any gainful occupation. Total Disability, 
as defined above, which exists and has existed continuously for not less than three 
months shall be presumed to be permanent. At any time after approval by the 
Company of the aforesaid proof and from time to time, but not oftener than once 
a year after disability has continued for two full years from the date of approval, 
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it may demand of the insured proof of the continuance of such disability and the 
right to examine the person of the insured. Upon failure to furnish such proof or 
if it appears that the insured has recovered so as to be able to engage in any gain- 
ful occupation, the Company’s obligations to pay further Disability Benefits shall 
cease and the insured shall be required to pay the premiums becoming due on this 
policy thereafter in accordance with the original terms thereof.” 

On the previous appeal, it was held that the disability clauses in the life pol- 
icies created a conclusive presumption of permanent disability where total dis- 
ability continuously existed for not less than three months, and entitled the assured 
to the disability benefits during the entire period that the total disability might 
continuously exist. The plaintiff was therefore held entitled to disability benefits 
under the life policies from the date of the accident to November 22, 1929. At the 
opening of the second trial defendant sought and was granted permission by the 
court, and filed, an amended answer wherely allegation VI of the complaint was 
denied for lack of information or belief. There are two allegations so numbered 
in the complaint, but it is apparent that the allegation referred to is that which 
reads as follows: “That said plaintiff Eugene Dietlin has fulfilled and performed 
all of the conditions, terms and agreements of said policy of insurance on his part 
to be performed, and that said plaintiff within sixty days before the commencement 
of this action, gave due notice and proof of injuries received by said plaintiff as 
aforesaid, and due notice and proof of total and permanent disability resulting 
therefrom.” The court found: “That said plaintiff, Eugene Dietlin, has not ful- 
filled and performed all of the terms and conditions and agreements in said policy 
on his part to be performed, and that said Eugene Dietlin did not within sixty 
days before the commencement of this action or at any other time or at all give 
due or any notice of proof of injury received by plaintiff and of total and per- 
manent disability resulting therefrom.” 

It thus appears that on the second trial the question whether proof of dis- 
ability was furnished, and if so, whether it was timely, was raised for the first 
time. 

The complaint on the life policies was filed on March 29, 1930. This pleading 
alleged the furnishing of proof. The original answer was filed on June 16, 1930, 
and did not deny that proof was furnished. The case was tried on these plead- 
ings and judgment rendered; an appeal was taken and the appeal decided on 
September 15, 1932. The amended answer was filed on March 27, 1933. In that 
pleading, the giving of proof of disability was first denied, and then only for lack 
of information or belief. 

The appellant urges now that the defense of want of proof must be deemed 
waived, because not sooner raised; and also that the denial is insufficient because 


made for lack of information or belief of a fact presumptively within the knowl- 
edge of defendant. 


[9] It would seem that the defendant should have known and presumably 
did know when the original answer was filed that no proof of disability had been 
furnished. That was a fact presumptively within its knowledge. Therefore a 
denial on information and belief is insufficient. Goldwater v. Oltman, 210 Cal. 408, 
292 P. 624, 71 A. L. R. 871. In Janson v. Bryant, 52 Cal. App. 505, 199 P. 542, 
543, the following quotation from an earlier case is quoted with approval (Mul- 
cahy v. Buckley, 100 Cal. 484, 35 P. 144): “‘It has been decided that an allegation 
of a verified complaint could not be controverted on information and belief when 
the alleged fact was presumably within the knowledge of the defendant, nor when 
the defendant had the means of ascertaining whether or not it was true.’” 

{10] We therefore hold that there was no sufficient denial of proof of dis- 
ability. Furthermore, almost three years intervened between the filing of the com- 
plaint and the filing of the amended answer which first raised the issue. Pre- 
sumably, with full knowledge that no proof of disability was given, the defendant 
went to trial, participated in an appeal, and only when the case was on for trial 
the second time did defendant deny the furnishing of proof, which it contends was 
a necessary part of plaintiff's case in the first instance. The case comes squarely 
within the decision of this court in Goss v. Security Insurance Co. of California, 
38 P.(2d) 188, decided after the oral argument herein. 


[11] Furthermore, even if the issue had been properly and timely raised, it 
would seem that where as here the defendant denied all liability, there is a 
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waiver of the condition requiring proof of disability, if it be a condition pre- 
cedent to recovery. Hill v. Mutual Benefit Health, etc., Ass’n, 136 Cal. App. 508, 
29 P.(2d) 285; Wilkinson v. Standard Acc. Ins. Co., 180 Cal. 252, 180 P. 607; 
Restatement of the Law [Contracts], § 306. 

The parties to this action have assumed proof of disability to be a condition 
precedent to a recovery by plaintiff herein. If it is, such proof has been waived 
for two reasons; viz., the answer does not deny that proof was furnished, and 
denial of liability is waiver of proof. However, as we read the policies, the fact 
and time of proof of total and permanent disability are material only as deter- 
mining the date on which the first payment of “income” is to be made. Until 
proof of total and permanent disability is made, the obligation does not mature, 
or in other words until proof is made no payment is due plaintiff; and nothing 
being due, he could not maintain an action. This is not because proof is a condi- 
tion precedent to suit, but because proof fixes the time when payments first 
become due. In this case the plaintiff alleged “that said plaintiff, within sixty days 
before the commencement of this action, gave * * * due notice and proof of 
total and permanent disability * * *.” The complaint containing this allegation 
was filed on March 29, 1930. This allegation was not adequately denied by defend- 
ant. Hence proof of disability was furnished to defendant not earlier than Janu- 
ary 28, 1930. As we have already seen, the total disability, from which arose the 
presumption of permanent disability, terminated on November 22, 1929. Thereafter 
the presumption could no longer operate as against the fact established contrary to 
the presumption; and therefore plaintiff was not permanently disabled on Novem- 
ber 22, 1929, for the evidence does not show that after November 22, 1929, the 
plaintiff was prevented “from engaging in any gainful occupation.” The effect of 
the decision on the former appeal in denying plaintiff disability payments after 
November 22, 1929, was that the presumption must yield to the fact. 

The question then arises whether an insured who according to the terms of 
the policy is presumptively permanently disabled is entitled to payments for per- 
manent disability if at the time proofs are made it appears that his disability is 
in fact not permanent. This court in Bagnall v. Travelers’ Ins. Co., 111 Cal. App. 
714, 296 P. 106, did not decide the question, but for the purposes of that case 
conceded that under the policy there involved, the assured must give notice of a 
claim during the existence of the total disability and before its termination. We 
have not been cited to any case decided in this state where this question has been 
determined. Counsel have called our attention to cases from other jurisdictions; 
but the rule that seems to us most just and reasonable is that enunciated in 
Mackenzie v. Equitable Life Assur. Soc., 139 Misc. 288, 248 N. Y. S. 413, 414. 
That case is practically identical with the case now before us. The policy there 
provided: “Disability shall be deemed to be total when it is of such an extent 
that the insured is prevented thereby from engaging in any occupation or per- 
forming any work for compensation of financial value, and such total disability 
shall be presumed to be permanent when it is present and has existed continuously 
for not less than three months.” 

The insured there conceded that plaintiff was totally disabled for a period of 
six months and three weeks. Nine days after the disability ceased to be total, 
the plaintiff notified the insurer of his injuries, and defendant refused to recog- 
nize the claim because there was then no disability existing. The plaintiff relied 
upon the presumption of permanency. The court said: “The mere fact that the 
plaintiff was totally disabled for a period of three months will not entitle him to 
compensation if the total disability was not present at the time of the notification. 
The policy provides: ‘* * * and such total disability shall be presumed to be 
permanent when it is present and has existed continuously for not less than three 
months.’ The provision regarding the creation of a presumption undoubtedly is 
contained in the policy for the benefit of the assured, for in a case where an 
assured presented a claim at the expiration of three months and the total dis- 
ability was present, but it could not be determined whether it would be per- 
manent or not, the assured would not be deprived of the benefits under the terms 
of the policy, and the presumption of permanency would continue until rebutted 
by the company. However, the distinction arising in the case at bar is that the 
total disability was not present at the time the plaintiff presented his claim to the 
defendant, and therefore there could not be any presumption of permanency.” 
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[12] So in the case at bar, the disability existing at the time proof was made 
as alleged in the complaint was not permanent in fact, within the meaning of the 
policy. Plaintiff could not recover for a permanent disability when there was no 
permanent disability, either actually or presumptively, at the time of proof. We do 
not hold that plaintiff would not have been entitled to compensation had he made 
proof thereof at any time after three months following the accident and prior to 
November 22, 1929. 

It may not be successfully contended that the evidence established proof at a 
date earlier than that alleged in the complaint, and that therefore the doctrine of 
the case of Azarello v. Bessolo, 87 Cal. App. 272, 262 P. 66, applies, for the only 
proof furnished here was not that plaintiff was disabled “from engaging in any 
gainful occupation,” but that he was disabled “from performing any and every 
kind of duty pertaining to his occupation.” For aught that appears, he may have 
been able to engage in other gainful occupation. 

The judgment in each case is affirmed. 

We concur: Tyler, P. J.; Knight, J. 


JONES v. GENERAL ACCIDENT, FIRE & LIFE ASSUR. CORPORATION, 
LIMITED, OF PERTH, SCOTLAND. 
Supreme Court of Florida, Division A. March 6, 1935. 
159 Southern Reporter 804. 
1. INSURANCE. 


Insurer against effects resulting directly and exclusively from bodily injury 
sustained solely through external, violent, and accidental means is liable where 
bodily injury directly caused dormant disease, not then progressively tending to 
cause death, to become progressively active, whereby death of insured resulted, 
although bodily injury would not have caused death of insured had he not had 
dormant disease. 

(For other cases, see Insurance, Dec. Dig. § 455.) 

2. INSURANCE. 


Injury insured sustained when struck by automobile would be direct and 
exclusive cause of his death, within policy insuring against effects resulting 
directly and exclusively from bodily injury sustained solely through external, 
violent, and accidental means, if bodily injury directly and exclusively caused dor- 
mant tuberculosis of insured’s kidney and bladder to become active and pro- 
gressive, whereby death resulted. 

(For other cases, see Insurance, Dec. Dig. § 455.) 

3. INSURANCE. 


In action on policy involving question whether death of insured resulted from 
being struck by automobile or from tuberculosis, failure to instruct jury to con- 
sider whether tuberculosis was active or dqrmant at time of accident, and to 
authorize recovery upon finding that tuberculosis was dormant and bodily injury 
directly and exclusively caused tuberculosis to become active, whereby death 
resulted, held error, in view of evidence and plaintiff’s request for charge. 

(For other cases, see Insurance, Dec. Dig. § 669[10].) 

4. INSURANCE. 

In action on policy insuring against effects resulting directly and exclusively 
from bodily injury sustained through external, violent, and accidental means, 
death certificate stating that insured’s death was caused by tuberculosis of kidney 
and of bladder held to have prima facie evidentiary value. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

Error to Circuit Court, Duval County; George Couper Gibbs, Judge. 

Action by Lula M. Jones against the General Accident, Fire & Life Assurance 
Corporation, Limited, of Perth, Scotland. Judgment for defendant was affirmed by 
the circuit court, and plaintiff brings certiorari. 

Judgment of civil court of record, affirmed by circuit court, quashed. 

George C. Bedell and Chester Bedell, both of Jacksonville, for petitioner. 

Lee Guest, of Jacksonville, for respondent. 
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BOWLING v. ILLINOIS BANKERS’ LIFE ASS’N et al. No. 32048. 
Supreme Court of Kansas. March 9, 1935. 
41 Pacific Reporter (2d) 1012. 
1. INSURANCE. 


Accident policy provision requiring proof of disability to be furnished, upon 
forms supplied by insurer, within 6 months after commencement of total and per- 
manent disability, held reasonable. 

(For other cases, see Insurance, Dec. Dig. § 539[1].) 

2. INSURANCE. 

Accident insurer’s request for proof of insured’s disability, after being notified 
thereof, did not constitute waiver of policy provision that no action to recover on 
policy could be maintained unless such proof was supplied within 6 months after 
commencement of total and permanent disability. 

(For other cases, see Insurance, Dec. Dig. § 558[3].) 


Syllabus by the Court. 

In an accident insurance policy was a provision that proof of disability should 
be furnished by plaintiff within 6 months from the commencement of total and 
permanent disability. In March, 1930, plaintiff drank some poisonous Jamaica 
ginger and almost immediately became paralyzed and totally. disabled and was 
confined to his bed for 9 months, and thereafter could only hobble about with a 
staff or on crutches. In August, 1932, in a conversation with his physician, he was 
advised that his disability would continue to be total and permanent, following 
which plaintiff's attorney opened a correspondence with defendant touching its 
liability under the policy. Defendant asked for proof, which was supplied on a 
blank form furnished by it. Held, that the provision of the policy which required 
that proof of disability be furnished upon forms supplied by defendant within 6 
months after the commencement of plaintiff’s total and permanent disability was 
reasonable, and defined and limited the rights and liabilities of assured and 
insurer; and held, also, that the asking for proof of plaintiff's disability after 
being notified thereof did not constitute a waiver of the provision that no action 
to recover on the policy could be maintained unless such proof was supplied 
within 6 months. 

Appeal from District Court, Sedgwick County, Division No. 1; Ross McCor- 
mick, Judge. 

Action by William D. Bowling against the Illinois Bankers’ Life Association 
and another. Judgment for plaintiff, and defendants appeal. 

Reversed and remanded, with directions. 

Austin M. Cowan, C. A. McCorkle, J. D. Fair, W. A. Kahrs, and Robert H. 
Nelson, all of Wichita (Hugh T. Martin and L. W. Melburg, both of Monmouth, 
Ill., of counsel), for appellants. 

Benj. F. Hegler, A. V. Roberts, and Roger P. Almond, all of Wichita, for 
appellee. 

MUTUAL BEN. HEALTH & ACCIDENT ASS’N v. BURROW’S EX’X. 

Court of Appeals of Kentucky. Dec. 11, 1934. 
Rehearing Denied March 19, 1935. 
79 Southwestern Reporter (2d) 222. 
INSURANCE. 

Insured who was unable to attend to his duties and whose confinement indoors 
for three weeks due to cerebral hemorrhage caused worry, nervousness, and 
increased blood pressure, and who went outdoors only on instructions of physician 
as part of proper treatment for his illness, held “confined continuously within 
doors” within health policy and entitled to indemnity provided thereby. 

(For other cases, see Insurance, Dec. Dig. § 525.) 

Appeal from Circuit Court, Logan County. 

Action by D. E. Burrow’s Executrix against the Mutual Benefit Health & 
Accident Association. From an adverse judgment, the defendant appeals. 

Affirmed. 

Bruce & Bullitt and D. L. Street, all of Louisville, and E. J. Felts, of Russell- 
ville, for appellant. 

Coleman Taylor, of Russellville, for appellee. 
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RICHARDSON, Justice. 

The executrix of the estate of D. E. Burrow brought this action to recover 
of the Mutual Benefit Health & Accident Association on a health and accident 
policy issued to him for a paid premium. It contains these provisions: 

“Part I. Confining Illness Two Hundred Dollars Per Month for Life. 

“The Association will pay, for one day or more, at the rate of Two Hundred 
($200.00) Dollars per month for disability resulting from disease, the cause of 
which originates more than thirty days after the date of this policy, and which 
confined the Insured continuously within doors and requires regular visits therein 
by legally qualified physician; provided said disease necessitates total disability and 
total loss of time. 

“Part J. Non-Confining Illness One Hundred Dollars Per Month. 

“The association will pay, for one day or more, at the rate of One Hundred 
($100.00) Dollars per month, but not exceeding one month, for disability resulting 
from disease, the cause of which originates more than thirty days after the date 
of this policy, and which does not confine the Insured continuously within doors 
but requires regular medical attention; provided said disease necessitates total dis- 
ability and total loss of time.” 

Dr. Burrow was 56 years of age, a practicing physician, residing at Russell- 
ville, Ky. On May 28 or 30, 1933, he was paralyzed from a cerebral hemorrhage 
to such an extent that he could not walk or use his left arm and leg. Thereafter 
he was unable to attend to any duties of a physician; he was confined to his home 
about 3 weeks; the indoor confinement caused him to become very nervous and 
suffer from loss of sleep; his blood pressure would go up some ten or fifteen 
points. Dr. S. P. Alderson prescribed as a part of the treatment that he should 
get out of the house, get fresh air and sunshine, mingle with friends and get his 
mind off of himself; suggested that his electric machine be brought up from the 
office and that his wife give him autocondensation treatment—a treatment with 
electricity for the nerves and particularly high blood pressure. Remaining indoors 
caused him to worry and brood over his condition; elevated his blood pressure 
until it reached around 220. The getting out of his home caused his blood pres- 
sure to run from 165 to 185. His physician advised him to play cards to divert 
his attention from his trouble. When in health Dr. Burrow played golf, and, after 
he was paralyzed, his physician advised him to go to the golf course, or to town, 
or to Gorrell’s office and spend a portion of each day to divert his attention from 
his ailment. 

Acting on this advice, very nearly every day in an automobile operated by 
his wife he would go to the golf course, spend about two hours in the morning 
and two in the afternoon; occasionally played cards at Gorrell’s office, and on 
other days went riding in an automobile with his wife or other members of his 
family. On one occasion at his invitation he accompanied his physician to see 
Kirkpatrick, who was very much interested in golf, and who had served as an 
officer with Dr. Burrow in the golf club. On that occasion the physician whom 
he accompanied to the Kirkpatrick home examined Mrs. Kirkpatrick and decided 
on giving a prescription, and he asked Dr. Burrow to call over the phone the 
prescription to the drug store. Dr. Burrow on another occasion was called to see 
Vernon Price’s wife, the effect of which the physician of Dr. Burrow describes 
thus: “He was torn all to pieces and in a nervous state and required to take a 
tablet so he could sleep.” In the opinion of his physician, Dr. Burrow was not, 
at the time of the trial, able to do anything at all pertaining to his profession. 
Before he was paralyzed, Dr. Burrow had given West and Kirkpatrick, respec- 
tively, a prescription addressed to a drug store in Russellville. After the paralytic 
stroke, West informed the druggist that he needed some tablets he had been 
taking and had lost the box, and could not have it refilled and requested the drug- 
gist to call Dr. Burrow and ask him to give him the name of the tablets so he 
could obtain them. The druggist called Dr. Burrow, received the name of the 
tablets, and wrote the prescription for them on the typewriter. The druggist also 
filled another prescription for Kirkpatrick. This was the one Dr. Burrow’s physi- 
cian directed him to give by phone to the druggist. 

The Mutual Benefit is here arguing that these facts deprive Dr. Burrow’s 
estate of the benefit of the “confining illness” clause of the policy, and, except 
for a period of twenty days, its claim, if any, is within the “nonconfining illness” 
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clause. Under the latter, his illness not confining him “continuously within doors,” 
therefore the total indemnity owing his estate is $233.20, for which it offered to 
confess judgment. 

To sustain its insistence, it cites to us Republic Life & Acc. Ins. Co. v. Gam- 
brell, 248 Ky. 63, 58 S.W.(2d) 219, 220; Equitable Life Assur. Soc. v. Branham, 
250 Ky. 472, 63 S.W.(2d) 498; Provident Life & Acc. Ins. Co. v. Harris, 234 Ky. 
358, 28 S.W.(2d) 40; Equitable Life Assur. Soc. v. Burns, 254 Ky. 487, 71 
S.W.(2d) 1009. 

True it is, in the Gambrell Case, the two clauses of the policy here presented 
were considered by us. We said: “Under the confining sickness clause, to entitle 
the insured to indemnity as therein provided, three things:must concur: (a) The 
sickness must be such as confines the insured continuously within doors; (b) 
require regular visits therein by a regular qualified physician; and (c) the sick- 
ness must be such as necessitates total disability and total loss of time. The non- 
confining clause contains the same requirements, except the sickness need not be 
such as to confine the insured continuously ‘within doors.’ ” 

Sustaining the same construction of the identical clauses, it also cites: Lach- 
terman v. Mutual Benefit Health & Accident Ass’n (Mo. App.) 60 S.W.(2d) 646; 
Mutual Benefit Health & Accident Ass’n v. Ferrell (Ariz.) 27 P.(2d) 519; Sheets 
v. Farmers’ & Merchants’ Mutual Life & Cas. Ass’n, 116 Kan. 356, 225 P. 929; 
Rocci v. Mass. Acc. Co., 222 Mass. 336, 110 N. E. 972, Ann. Cas. 1918C, 529; 
Richardson vy. Interstate Business Men’s Accident Ass’n, 124 Kan. 685, 261 P. 565; 
Reeves v. Midland Cas. Co., 170 Wis. 370, 174 N. W. 475, 959; State ex rel. 
Commonwealth Cas. Co. v. Cox et al., Judges, 322 Mo. 38, 14 S.W.(2d) 600; 
Dunning v. Mass. Mutual Acc. Ass’n, 99 Me. 390, 59 A. 535; Bucher v. Great 
Eastern Cas. Co. (Mo. App.) 215 S. W. 494; Olinger v. Mass. Protective Ass’n, 
221 Mo. App. 405, 278 S. W. 86; Liston v. N. Y. Cas. Co., 28 Misc. 240, 58 N. Y. 
S. 1090; Bishop v. U. S. Cas. Co., 99 App. Div. 530, 91 N. Y. S. 176. 

The pronouncement in the cases cited from our own jurisdiction as well as 
those of foreign jurisdictions must be considered in connection with the facts 
developed in the particular case. Since the Harris, the Branham, and the Gambrell 
Cases, we have had before us Independent Life Ins. Co. of America v. Downey, 
255 Ky. 95, 72 S.W.(2d) 1008, 1013. Applying the facts therein to a like noncon- 
fining illness clause, we said: “It might be said with reference to argument that 
appellee in any event was only entitled to recovery for nonconfining illness because 
by his own evidence it is shown that he took short walks and remained out of 
doors after June 9; however, it is manifest from the evidence that he was con- 
tinuously confined after that date as a result of his illness and only went out into 
the air and sun under the direction of his physician as a part of the treatment 
for the disease. This, if true, was to all intents and purposes confinement within 
doors within the meaning of the terms of the policy.” This conclusion is consis- 
tent with those in the Gambrell and Metropolitan Plate Glass & Cas. Ins. Co. v. 
Hawes’ Ex’x, 150 Ky. 52, 149 S. W. 1110, 42 L. R. A. (N. S.) 700, Cases. See 
Stewart v. Continental Cas. Co., 141 Wash. 213, 250 P. 1084, 49 A. L. R. 960, 
and annotation. 

The evidence showing without ‘contradiction that Dr. Burrow did not remain 
indoors, and did that in which he engaged on the advice of his physician as a 
part of the proper and necessary treatment of his illness, the Downey, the Gam- 


brell, and the Hawes Cases are conclusive of the controverted issue in the present 
on 


e. 
Wherefore the judgment is affirmed. 


HALLOCK v. INCOME GUARANTY CO. No. 69. 
Supreme Court of Michigan. March 5, 1935. 
259 Northwestern Reporter 133. 
1. INSURANCE. 
All ambiguities in insurance policy must be resolved in insured’s favor. 
(For other cases, see Insurance, Dec. Dig. § 146[3].) 
3. INSURANCE. 


Health insurance policy did not expire until midnight of date until which 
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insurance was extended by premium payment, and insured was entitled to indem- 
nity thereunder for total disability beginning on such date. 
(For other cases, see Insurance, Dec. Dig. § 177.) 
4. INSURANCE. 
Evidence in action for total disability indemnity under health insurance policy 
‘eld to support trial judge’s finding that plaintiff was totally disabled before mid- 
night of day until which insurance was extended by premium payment, so as to 
authorize recovery, notwithstanding his subsequent futile efforts to carry on. 
(For other cases, see Insurance, Dec. Dig. § 665[5].) 
6. INSURANCE. ; beay 
Attorney’s inability to perform essential acts necessary to exercise of his pro- 
fession because of impaired vision and swollen tongue, rendering him unable to 
read or converse with clients, he/d to constitute “total disability” within health 
insurance policy. 
(For other cases, see Insurance, Dec. Dig. § 524.) 


Appeal from Circuit Court, Oakland County; Frank L. Covert, Judge. 

Action by G. Edson Hallock against the Income Guaranty Company. Judgment 
for plaintiff, and defendant appeals. 

Affirmed. 

Argued before the Entire Bench. 

John J. Temple, of Detroit, for appellant. 

G. Edson Hallock and Edward J. Fallon, both of Pontiac, for appellee. 

BurzeEL, Justice. 

On November 25, 1930, G. Edson Hallock, plaintiff, an attorney at’ Pontiac, 
Mich., took out a combination health and accident insurance policy with Income 
Guaranty Company, defendant. The policy provided for indemnity at the rate of 
$100 per month for the period of continuous total disability, resulting from bodily 
disease, during which the insured should be necessarily and continuously confined 
within the house, and for a lesser amount for the period of continuous total dis- 
ability during which the insured should not be necessarily confined within the house. 
Notwithstanding the fact that plaintiff frequently was late in paying his quarterly 
premiums, defendant nevertheless accepted them in every case. The last notice 
received by plaintiff stated that a quarterly premium of $15 would become due and 
payable on or before November 29, 1932, and that payment thereof would extend 
the insurance until February 28, 1933. Although this premium was not paid until 
December 12, 1932, it was accepted by defendant. On March 2, 1933, plaintiff wrote 
the defendant as follows: 

“Gentlemen: This premium mailed today, was due February 28th, due to bank- 
ing conditions, I was forced to delay my check for the three days. In view of 
the following, you may not wish to accept it. 

“With this premium I am giving you notice of disability which arose yesterday. 
I have no disability notice blanks, but give you the following information: Dr. J. 
\W. Christie has diagnosed my case as a physical paralysis, due to nervous strain 
and fatigue. He expects the duration to be from one to two weeks. From today 
until such time of recovery, I expect to be in St. Joseph’s Mercy Hospital, Mt. 
Clemens, Michigan. 


“As soon as I receive the form on which to report my condition in full, I will 
do so. 


“On the other hand, if you choose to refuse to accept the premium because of 
a lapse of three days, please return the enclosed post office money order to me.” 

Defendant refused to accept the premium, claiming that the policy had lapsed 
on February 28, 1933. Plaintiff thereupon wrote defendant that his disability was 
due to facial paralysis which began on February 28, while the policy was still in 
iorce, and that he was therefore entitled to recover for total disability. The trial 
court entered a judgment in his favor for $118.33. 


[1-3] All ambiguities in a policy of insurance must be resolved in favor of 
the insured. Kangas v. New York Life Ins. Co., 223 Mich. 238, 193 N. W. 867; 
Griffin v. General Casualty & Surety Co., 231 Mich. 642, 204 N. W. 727; Barney v. 
Preferred Automobile Ins. Exch., 240 Mich. 199, 215 N. W. 372. In order to avoid 
any question as to the exact period during which a policy is in force, it is fre- 
quently provided that its term shall begin at noon on a certain day and expire at 
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noon on a certain subsequent day. The policy in the instant case contained no such 
provision. However, it has repeatedly been held that in ascertaining the time dur- 
ing which an act is to be performed, or an obligation remain in force, the date 
from which the contract runs is excluded, and the last day mentioned is included, 
in the calculation; it being the policy of the law to protect a right and prevent a 
forfeiture where this can be done without violating the clear intention or positive 
provision of the parties. Weeks v. Hull, 19 Conn. 376, 50 Am. Dec. 249; Cornell 
v. Moulton, 3 Denio (N. Y.) 12; Blake v. Crowninshield, 9 N. H. 304. This rule 
has been applied to life insurance contracts. See 2 May on Insurance (4th Ed.) 
p. 919; Thomson y. Connecticut Mutual Life Ins. Co., 4 Pa. Dist. R. 382; Isaacs 
v. Royal Ins. Co., 5 L. R. Exchq. 296; Massachusetts Bonding & Ins. Co. y. 
Home Life & Accident Co., 119 Ark. 102, 178 S. W. 314. Plaintiff’s insurance there- 
fore did not expire until midnight of February 28, 1933, and he was entitled to 
‘indemnity under the terms of the policy, provided that his total disability began on 
that date. 

[4-6] A question of fact arose as to the exact date on which plaintiff’s total 
disability began. We believe the testimony fully supports the judge’s finding that 
plaintiff was totally disabled prior to midnight on February 28, 1933, notwithstand- 
ing his subsequent futile efforts to carry on. The testimony shows that when he 
arrived at his law office on the morning of February 28, 1933, he had difficulty with 
his eyes. Towards noon his vision became worse, and in addition his tongue was 
swollen so that he could not articulate clearly. In the afternoon he consulted a 
doctor at his office, and at about 3 p. m. he went to his home to rest, under the 
physician’s orders. That evening he was compelled to return to his office in order 
to meet some clients from out of town. He found, however, that he could not 
read at all, or carry on a conversation with his clients, who left him and took 
their case to another attorney. The following morning plaintiff was unable to 
ciose his eye, which was very much inflamed, and his mouth and tongue both felt 
stiff; he did not have control of his lips and tongue. He again went to the doctor, 
who diagnosed his condition as “Bell’s Palsy.” On March 2d plaintiff entered 
the St. Joseph’s Mercy Hospital at Mt. Clemens, Mich., where he remained for 
some time. He suffered from total disability for approximately five weeks. The 
fact that plaintiff, in his first letter to the defendant, dated his total disability as 
beginning on March 1, 1933, can only be considered as an admission against inter- 
est, but, as stated in Clarke v. Travelers’ Ins. Co., 94 Vt. 383, 111 A. 449, this was 
not conclusive in view of the other proofs. We believe the testimony fully sup- 
ports the finding of the trial judge that on the 28th day of February, 1933, plaintiff 
was suffering from a disease and illness which totally incapacitated him from 
carrying on his business. He was unable to perform the essential acts necessary 
to the exercise of his profession. This constitutes total disability. Turner vy. 
Fidelity & Casualty Co., 112 Mich. 425, 70 N. W. 898, 38 L. R. A. 529, 67 Am. St. 
Rep. 428; Hohn vy. Inter-State Casualty Co., 115 Mich. 79, 72 N. W. 1105; Lobdill 
v. Mutual Aid Association, 69 Minn. 14, 71 N. W. 696, 38 L. R. A. 537, 65 Am. 
St. Rep. 542; Clarke v. Travelers’ Ins. Co., 94 Vt. 383, 111 A. 449; Etna Life 
Ins. Co. v. Spencer, 182 Ark. 496, 32 S.W.(2d) 310. 

[7, 8] It is claimed, however, that while the proofs may have shown that 
plaintiff's total disability began on February 28, 1933, his declaration set forth that 
it began on March 1, and this constitutes a fatal variance between pleading and 
proofs. Had defendant raised this objection in the trial court, plaintiff would have 
been permitted to amend his declaration to show that the total disability began 
on February 28, 1933, in order to conform with the proofs. Objection on account 
of variance between pleadings and proofs may not be raised for the first time on 
appeal. No surprise or prejudice is claimed by defendant. Defendant’s attorney 
himself pointed out the variance to plaintiff during the trial and asked for an 
explanation, hut made no objection. The variance was one that could be cured 
by amendment and it will now be regarded as amended in accordance with the 
rule laid down in Scendar v. Winona Copper Co., 169 Mich. 665, 135 N. W. 951. 
See also, Barton vy. Gray, 57 Mich. 622, 24 N. W. 638; Moerman y. Clark-Rutka- 
Weaver Co., 145 Mich. 540, 108 N. W. 988; Van Cleve v. Radford, 149 Mich. 106, 
112 N. W. 754; Hays v. Wabash R. Co., 163 Mich. 174, 128 N. W. 217, 31 L. R. 
A. (N. S.) 229; Reese v. Dyer, 199 Mich. 204, 165 N. W. 714. 

In view of the above holding, we need not consider the finding of the trial 
court that defendant had waived the prompt payment of insurance premiums by 
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its previous conduct, and was therefore bound to accept the premium tendered to 
it on March 2, 1933; nor the effect of subdivision 3, § 12441, Comp. Laws 1929, 
relative to the time that must elapse before the protection of a policy against sick- 
ness begins after reinstatement. 

The judgment against defendant is affirmed, with costs to plaintiff. 


Potter, C. J., and Nelson Sharpe, North, Fead, Wiest, Bushnell, and Edward 
M. Sharpe, JJ., concur. 


IRWIN v. TRAVELERS’ INS. CO. 
Supreme Court, Appellate Division, Second Department. Feb. 25, 1935. 
277 New York Supplement 724. 
1. INSURANCE. 


Accident policy providing for indemnity if injuries should wholly and con- 
tinuously disable insured from date of accident held to exclude indemnity for 
disability suffered in second period following one in which there had been no dis- 
ability as consequence of recurrence of disability originating at time of accident. 

(For other cases, see Insurance, Dec. Dig. § 467.) 

2. INSURANCE. 


_ _ Language of accident policy which is clear and unambiguous must be enforced 
in its plain, ordinary, and proper sense. 


(For other cases, see Insurance, Dec. Dig. § 146[2].) 
Appeal from Special Term, Queens County. 


Action by George A. L. Irwin against the Travelers’ Insurance Company. 
From a judgment in favor of the defendant and against the plaintiff, plaintiff 
appeals. 

Affirmed. 


Argued before Lazansky, P. J., and Young, Carswell, Scudder, and Johnston, 


Edward E. Dean, of Jamaica, L. I., for appellant. 

Bernard J. McGlinn, of New York City (Louis P. Galli, of New York City, on 
the brief), for respondent. 

CARSWELL, Justice. 

The defendant insured plaintiff, a physician, under two policies, against loss of 
time due to accident. On September 11, 1930, he was struck on the head with a 
black-jack under circumstances treated as within the terms of the policies. He 
filed a claim and received $377.15 as full payment for disability during the period 
from September 11, 1930, to October 6, 1930. On that day he resumed practice, but 
again became disabled on December 26, 1930, and so continued until April 1, 1931. 
He thereupon began this action to rescind the release and settlement for the first 
period and to recover $2,842.84 as indemnity, which included the second period of 
disability. His complaint was dismissed after defendant adduced its evidence and 
from the judgment entered thereon he appeals. 

Whether plaintiff is entitled to indemnity for this second period of disability 
under the two policies is determined by the meaning and effect of one paragraph 
common to both policies and to claims thereunder for total loss of time as well as 
partial loss of time. There is provision for indemnity in the event of injuries caus- 
ing “total loss of time”: “* * * If such injuries, independently and exclusively of 
all other causes, shall wholly and continuously disable the Insured from the date 
of accident from performing any and every kind of duty pertaining to his occupa- 
tion, the Company will pay, so long as the Insured lives and suffers such total 
disability weekly indemnity at the rate hereinbefore specified, $50.00.” 

A similar clause provides for a different sum in the event of “partial loss of 
time.” 

The question presented is whether or not the eleven-week period, when plain- 
tiff was not disabled, between October 6, 1930, and December 26, 1930, takes his 
claim for the second period of disability without the above clause. Do these polic- 
ies cover a recurrent period of disability, assuming that the second period of dis- 
‘bility was due to ailments having origin in the accident of September 11, 1930? 
{1, The ahove -quoted clause provides for indemnity for disability, not for 
the possession of an injury, unless that injury produces disability in whole or part. 
It requires that the disability, independently of all other causes, “shall wholly and 
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continuously disable the Insured from the date of the accident from performing 
* * * duty pertaining to his occupation. * * *” This language excludes indemnity 
for disability suffered in a second period (following one in which there has been 
no disability) as a consequence of a recurrence of the disability originating at the 
time of the accident and which original disability had terminated. Its precise 
terms limit protection or coverage to a continuous period of disability “from the 
date of accident.” When the disability period ends after that “date of accident,” a 
recurrence of disability, although possibly chargeable to the original accident, does 
not give rise to a right to indemnity. This ts the plam effect of language obviously 
designed to hmit indemnity to a continuous period of disability so as to avoid 
litigation with respect to the cause of a disability claimed to have recurred; that is, 
as to whether the new or second period of disability was due to the original acci- 
dent or had its origin in an independent or subsequent cause. The language is apt 
to that end. It is clear and unambiguous, and is, therefore, to be enforced in its 
plain, ordinary, and proper sense. Preston v. Aitna Insurance Co., 193 N. Y. 142, 
144, 85 N. E. 1006, 19 L. R. A. (N. S.) 133, per Cullen, C. J. A similar clause has 
received a like interpretation. Ruffino vy. Metropolitan Life Ins. Co., Misc. ——, 
277 NOY. S. 722Z. 

These views make unnecessary a consideration of any other question urged, 
and require that the judgment be affirmed, with costs. 

Judgment unanimously affirmed, with costs. 


PROVIDENT LIFE & ACCIDENT INS. CO. v. CAMPBELL. 
PENN MUT. LIFE INS. CO. v. SAME. 
Court of Appeals of Tennessee, Eastern Section. Aug. 25, 1934. 
Certiorari Denied by Supreme Court Feb. 23, 1935. 
79 Southwestern Reporter (2d) 292. 
1. INSURANCE. 


Declaration in action on life policy must contain averments which bring case 
within terms of policy, where recovery is sought under double indemnity 
Provision. 

(For other cases, see Insurance, Dec. Dig. § 635.) 

2. INSURANCE. aon Dacascos ; 

Parties to life policy have right to limit insurer’s liability for double indem- 
nity to death resulting solely from bodily injuries effected by accidental means. 

(For other cases, see Insurance, Dec. Dig. § 515.) 


3. INSURANCE. , 
Death of insured resulting in part from mental shock when automobile 
driven by insured struck and injured child held not to result solely from “bodily 
injuries” effected directly by external physical force, within double indemnity 
clause of life policy. 
(For other cases, see Insurance, Dec. Dig. § 515.) 
4. INSURANCE. 


Beneficiary suing on life policy for double indemnity was not required to 
negative exceptions in policy by alleging that death did not result from illness. 

(For other cases, see Insurance, Dec. Dig. § 635.) 

5. INSURANCE. _ 

Evidence that insured’s death resulted in part from mental disturbance when 
automobile driven by him struck child, and from pre-existing disease of blood 
vessels, eld insufficient to make issue for jury of liability of insurance companies 
on accident policy and double indemnity provision of life policy, where both 
policies limited recovery to death resulting solely from bodily injuries. 

(For other cases, see Insurance, Dec. Dig. § 668[13].) 

6. INSURANCE. 

No recovery can be had for insured’s death under accident policy ‘limited to 
death resulting solely from bodily injuries, if insured at time of injury had pre- 
existing disease, and disease aggravated effect of accident or accident aggravated 
disease. 

(For other cases, see Insurance, Dec. Dig. § 466.) 
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7. INSURANCE. 

Mental shock due to insured’s excitement when automobile driven by him 
struck and injured child held not “bodily injury” within accident policy insuring 
against death resulting solely from bodily injuries effected through accidental 
means. 

(For other cases, see Insurance, Dec. Dig. § 455.) 

8. INSURANCE. . . 

Refusal of widow beneficiary to permit autopsy in accordance with accident 
policy giving insurance company right to autopsy in case of death, where not 
forbidden by law, held not to preclude recovery for accidental death, where request 
for autopsy was not made until after burial of insured. 

(For other cases, see Insurance, Dec. Dig. § 549.) 


Appeal in Error from Circuit Court, Hamblen County; H. T. Campbell, Judge. 

Actions by Mrs. G. H. Campbell against the Provident Life & Accident 
Insurance Company, and against the Penn Mutual Life Insurance Company. 
Judgment for plaintiff, and defendants appeal in error. 

Reversed, verdicts set aside, and suits dismissed. : 

Taylor & McCanless, of Morristown, and Frantz, McConnell & Seymour, of 
Knoxville, for Provident Life & Accident Ins. Co. 

Kennerly & Key, of Knoxville, for Penn Mut. Life Ins. Co. 

McMahan & Gilbreath, of Morristown, for Mrs. G. H. Campbell. 


BELL v. TRAVELERS’ INS. CO. 
Court of Appeals of Tennessee, Middle Section. Feb. 7, 1935. 
Certiorari Denied by Supreme Court March 9, 1935. 
79 Southwestern Reporter (2d) 824. 


1. INSURANCE. 

Burden was on administrator, suing on accident policy for insured’s death, to 
show that death resulted from bodily injury effected during term of insurance, 
directly and independently of all other causes, through violent, external, and 


accidental means, as specified in policy. 

(For other cases, see Insurance, Dec. Dig. § 646[6].) 
7. INSURANCE. 

Insured’s administrator could not recover on accident policy upon proof that 
insured died of streptococcus blood stream infection arising from contusion on 
elbow, where there was no proof that contusion was effected through accidental 
means after issuance of policy. 

(For other cases, see Insurance, Dec. Dig. § 646{6].) 

8. INSURANCE. 

Admission in insurer’s answer that, if insured was injured as set forth in bill, 
insured’s administrator would be entitled to recover on accident policy, held 
waiver of provisions in policy with reference to giving notice of injury. 

(For other cases, see Insurance, Dec. Dig. § 558[6].) 

9. INSURANCE. 


Where insurer’s answer admitted that, if insured was injured as set forth in 
bill, insured’s administrator would be entitled to recover on accident policy, and 
such admission remained after subsequent amendment setting up failure to give 
written notice of injury as provided in policy, admission was repugnant to later 
amendment, and was conclusive against insurer’s contention that suit could not be 
maintained because of failure to give notice of injury. 

(For other cases, see Insurance, Dec. Dig. § 558[6].) 

Appeal from Chancery Court, Rutherford County; T. B. Lytle, Chancellor. 

Suit by Alex Bell, administrator, etc., against the Travelers’ Insurance Com- 
pany. From a decree for complainant, defendant appeals. 

Reversed and suit dismissed. 

James D. Richardson, of Murfreesboro, for appellant, Insurance Co. 

C. C. Jackson, of Murfreesboro, for appellee, administrator. 

Faw, Presiding Judge. 

This is a suit by the administrator of Dr. J. S. Allen, deceased upon an accident 
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policy issued by the defendant Travelers’ Insurance Company on August 25, 1932, t 
the complainant’s intestate. 

By the terms of the policy, complainant’s decedent was insured against loss 
resulting from bodily injuries effected during the term of the insurance, directly and 
independently of all other causes, through external, violent, and accidental means, 
as specified in parts A and B of the policy, subject to the conditions and limitations 
contained in the policy. 

Part A of the policy provided that: “If such injuries are sustained while the 
Insured is riding as a passenger in or on a public conveyance provided by a com- 
mon carrier for passenger service and propelled by mechanical power on land or 
water and result independently of all other causes within ninety days from the date 
of the accident (a) in death, the Company will pay $5,000 in lieu of any other 
indemnity to the executors, administrators or assigns of the insured.” 

There are additional clauses in part A which provide indemnity for injuries 
to the insured not resulting in death, but these clauses are not material to the 
present controversy. 

Part B immediately follows A in the policy, and provides that: “Three-tifths 
of the amounts above specified will be paid if the injury causing the loss is sus- 
tained elsewhere than as specified in Part A, subject otherwise to the conditions 
and limitations hereinbefore and hereinafter contained.” 

Complainant alleged in his bill that the policy upon which he was basing his suit 
was delivered by an agent of the defendant insurance company to the insured, Dr. 
J. S. Allen, but could not be filed as an exhibit (to the bill) for the reason that 
complainant’s intestate, the insured, either lost or mislaid same in his lifetime and 
complainant has been unable to find it; but that said policy was in full force and 
effect at the time of the death of complainant’s decedent. 

Further allegations of complainant’s bill are as follows: 

“On August 26th, 1932, in Murfreesboro, Tennessee, said deceased accidentally 
struck his arm against a car door, slightly bruising his elbow, or his arm just 
below his elbow, from which injury blood poison or streptococcus blood stream 
mnfection set up in said injury, and from said injury and said blood poison, said Dr. 
J. S. Allen, as before stated, died on September 3, 1932, and that said deceased's 
death resulted from said injury which was independent of all other causes, and as 
before stated said injury was caused from the deceased striking his arm against the 
aoor of an automobile causing said injury, as above set out, but said injury was not 
received while the insured was riding as a passenger in or on a public conveyance 
provided by a common carrier for passenger service and propelled by mechanical 
power on land or water, and under said policy of insurance, and the injury as 
heretofore stated, said deceased or your complainant would only be entitled to 
recover under said policy as provided under Part B thereof.” And that “proof as 
to how the injury occurred as to the death of said deceased, and all other require- 
ments whatsoever of said policy having been fully complied with by your com- 
plainant, still the defendant company fails and refuses to pay your complainant the 
amount justly due him as such administrator.” 

Complainant’s bill was filed on March 24, 1933, and on May 2, 1933, the 
defendant filed an answer in which it admitted the issuance of the policy by its 
agent on August 25, 1932, and, in response to a prayer therefor in the bill, defend- 
ant filed a true copy of the policy with its answer. Defendant also admitted that 
said Allen died on September 3, 1932; admitted that no injury was received by 
said Allen while he was riding as a passenger in or on a public conveyance of 
any character; and admitted that if he (complainant’s intestate) had been injured 
“as set forth in the bill,” the complainant would be entitled to recover as set forth 
in part B of said insurance policy. 

But defendant denied that said Allen accidentally struck his arm against a 
car door, injuring the same, and infection resulted therefrom, and denied that the 
death of said Allen resulted from such injury. 

Defendant admitted that it had refused to pay complainant the amount sued 
for in this cause, and denied that all requirements of the policy had been com- 
plied with (by complainant). Defendant alleged that: “It is not indebted in any 
amount under the terms of its policy to the said administrator of the said Dr. 
J. S. Allen, deceased.” 


The case was tried below upon the pleadings and depositions of witnesses, 
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according to the forms of equity. The deposition of Mrs. Lena Allen, the widow 
of complainant’s intestate, was taken on September 25, 1933, in which she stated, 
among other things, that she knew at the time of the death of her husband that 
he had a policy in the Travelers’ Insurance Company; that the deceased told her 
“that he had” and gave her “the list.” After said deposition of Mrs. Lena Allen 
was taken, viz., on November 25, 1933, the defendant, “by agreement of counsel 
representing the parties, amended its answer by adding thereto an additional para- 
graph as follows: 

“Respondent, Insurance Company, for further answer says, that section 4 of 
the standard provisions of the policy reads as follows :— 

“Written notice of injury on which claim may be based, must be given to 
the Company within twenty days after the date of the accident causing such 
injury. In event of accidental death immediate notice thereof must be given to the 
Company.’ 

“Further answering, respondent says that the widow of the deceased, Allen, 
was well aware of the fact that he carried the insurance referred to in respond- 
ent, Company, and at the time of his death the said widow was in possession of 
the knowledge, by reason of the fact that the said deceased had furnished her 
with a list of the policies of insurance which he carried on his life, and there- 
fore, it was within her power and was her duty under the terms of the policy 
above set out, to give the notice above referred to and that notwithstanding this 
knowledge upon her part she falied and refused to furnish notice to the company 
of either the accident to, or the death of, the deceased, Allen, and notice was not 
received by the Company until a number of months after his death. 

-‘“Respondent, Insurance Company, therefore, says that it is not indebted in 
any amount under the terms of its policy to the said administrator, the complain- 
ant in this cause.” 

By decree entered January 26, 1934, the chancellor granted to the complainant 
a judgment against the defendant for $3,000, with the further sum of $150 as 
interest from the filing of the bill. The defendant excepted to the decree and 
prayed an appeal therefrom to this court, which was granted by the chancellor and 
perfected by the defendant. 
on The chancellor’s findings of fact are embraced in his decree, and are as 
OHOWS: 

“The Court is of the opinion and so finds, that deceased, J. S. Allen had an 
insurance policy with the defendant, The Travelers’ Insurance Company, which 
was in full force and effect on August 26th, 1932, at the time of his alleged 
injury; and that on August 26th, 1932, the deceased Dr. J. S. Allen accidentally 
injured his arm, from which injury he died on September 3rd, 1932, and that 
under the terms of said policy the complainant Alex Bell, the administrator of 
said deceased’s estate, is entitled to recover the sum of $3,000.00, together with 
interest from the filing of the bill to-wit: March 24, 1932, amounting to $150.00, 
together with the amount due on the policy of $3,000.00 a total of $3,150.00.” 

The several findings and the decrees of the learned chancellor are challenged 
by proper assignments of error. However, as stated in appellant’s brief, the con- 
tentions of appellant may be summed up in two propositions, viz. : 

(a) There is no evidence that Dr. Allen, the insured, received an injury after 
the issuance of the policy in suit. 

(b) There was no compliance with the provisions of the policy with reference 
to giving notice to the insurance company. 


1. Dr. W. Frank Fessey, a surgeon practicing at Nashville, testified that Dr. 
Allen (the insured) came to the office of witness on August 30, 1932; that wit- 
ness saw at that time that Dr. Allen was a very sick man and had him taken 
to the Protestant Hospital immediately, where witness “took his history and 
examined him”; that witness saw Dr. Allen several times each day until his death, 
which occurred on September 3d; that there was a contused wound on one of 
Dr. Allen’s arms just below the elbow; that his death was caused by blood stream 
infection, which the laity would ordinarily call “blood poison,” and that was 
caused by absorption of the germs from this infection in his arm; that this germ 
was the streptococcus hemolyticus, which was proven by laboratory findings; that 
streptococcus infection is called “an accidental infection,” and there is always a 
history of some injury, though it may be very trivial or it may be very extensive, 
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but there is always a history of some injury connected with this type of infection, 

In response to a question, Dr. Fessey stated further that it was impossible to 
tell the length of time (that elapsed) from the time of Dr. Allen’s injury until 
witness saw him; that some types of infection work very rapidly and some take 
days or a week or so to show itself, while others show up in a very few hours. 

Dr. Allen (the insured) was a practicing physician, about fifty-six years of 
age at the time of his death. He lived at Lascassas in Rutherford county and had 
an “infirmary” at Lascassas, and also had an office in the Jackson Building at 
Murfreesboro. 

Barton Dement, Jr., a law student in the office of C. C. Jackson, which was 
“opposite” that of Dr. Allen, saw a “slight abrasion a little below the funny 
bone” on Dr. Allen’s arm at some time in the afternoon of Friday, August 26th. 
The abrasion “was not bleeding at that time, just raw skin, no blood dripping off 
or it,” 

Mrs. Lena Allen, wife of the insured, testified that the first time she “noticed 
anything wrong” with Dr. Allen was about 4:30 or 5 o'clock in the afternoon of 
Friday, August 26, 1932, when he came home from his office; that at that time 
she treated his arm with the Violet Ray Electric Machine; that she did not notice 
any cuts or burises on his arm and his arm was not swollen at that time; that 
she treated his arm again Saturday night after he came home from the office and 
she did not notice anything wrong with his arm at that time; that on Sunday 
morning (August 28th) she saw a bruised place on Dr. Allen’s arm about an 
inch below his elbow, “just a little round place,” “hardly large as a quarter and 
not much larger than a dime”; that Dr. Allen never went back to his office (at 
Murfreesboro) again after Saturday, August 27th, and did not leave his home 
after that until he went to the hospital at Nashville, where he died on September 

It is a reasonable inference from the proof that the “contused wound” which 
Dr. Fessey found on Dr. Allen’s arm near the elbow on August 30th and the 
“abrasion” which the witness Dement saw on Dr. Allen’s arm near the elbow on 
August 26th were the same; but when or in what way and manner said injury was 
inflicted does not appear from the record as it comes to us. 

[1] We think the proof sufficiently shows that the death of Dr. Allen resulted 
from the aforesaid “wound” or “abrasion” on his arm; but it was incumbent on 
the complainant to show that Dr. Allen’s injuries and death were “within the 
coverage clauses of the policy”; that is, that the injury from which his deatan 
resulted was effected during the term of the insurance (and not before the policy 
was issued), directly and independently’ of all other causes, through external, 
violent, and. accidental means. 8 Couch on Insurance, § 2239; Travelers’ Insurance 
Co. v. McConkey, 127 U. S. 661, 8 S. Ct. 1360, 32 L. Ed. 308, 311. 

On the trial below, the complainant sought to prove by the witnesses Barton 
Dement, Jr., Dr. Fessey, and J. S. Allen, Jr. (the latter being a son of the 
insured), certain statements of the deceased, Dr. Allen, as evidence of the manner 
in which he received the injury to his arm. 

The witness Dement stated that shortly after 3 o’clock in the afternoon of 
Friday, August 26, 1932, Dr. Allen came into the office where witness was reading 
(near Dr. Allen’s office in Murfreesboro) and showed witness “a slight abrasion” 
on his arm near the elbow, and stated to witness that he (Dr. Allen) went to the 
bus station to meet “somebody” and got in a vacant bus to wait for the bus to 
come in; that “his party” did not come, and he fell and struck his arm against 
the door of the bus. 

S. Allen, Jr., stated that, about 4:30 or 5 o'clock in the afternoon of 
August 26th, his father (Dr. Allen, the insured) showed witness his arm, “had his 
hand on it,” and told witness that he “hurt it on a bus door.” 

Dr. Fessey was asked if Dr. Allen told him “what caused his trouble,” and 
the witness replied as follows: 

“He said he hurt his arm on a car door or a bus door about six or eight 
days before he came to see me; and a few days after that his arm began to swell 
and gave him a great deal of pain and temperature. He received the injury sev- 
eral days before seeing me, I would judge from the condition of his arm when I 
did see him.” 

The testimony of Barton Dement, Jr., J. S. Allen, Jr., and Dr. Fessey, pur- 
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porting to relate the statements of Dr. Allen, to which we have referred, was, on 
objection of defendant, excluded by the chancellor as incompetent; and statements 
in certain letters and in “proofs of loss,” relating to the manner in which Dr. 
Allen was injured, were likewise excluded as hearsay and incompetent. 


[6] With reference to the testimony of Dr, Fessey: It is true that there is 
much latitude allowed a physician in testifying to the statements of his patient, 
and he may testify to statements of his patient relating to the patient’s condition 
at the time he is under treatment, but statements of the patient relating to the 
manner in which an injury was received are not admissible. Freeman v. Loyal 
Protective Insurance Co., 196 Mo. App. 383, 195 S. W. 545, 548; Equitable Mutual 
Accident Association v. McCluskey, 1 Colo. App. 473, 29 P. 383; Globe Accident 
Insurance Co. v. Gerisch, 163 Ill. 625, 45 N. E. 563, 54 Am, St, Rep. 486; North 
American Insurance Co. v. Hill, 182 Ky. 125, 206 S. W. 170; Omberg v. U. S. 
Mutual Accident Association, 101 Ky. 303, 40 S. W. 909, 72 Am. St. Rep. 413; 
Strommen v. Prudential Insurance Co., 187 Minn. 381, 245 N. W. 632. 

It results that there was no error in excluding the testimony of Barton 
Dement, Jr., J. S. Allen, Jr., and Dr. Fessey purporting to state declarations made 
to them by Dr. Allen, the insured, to the effect that he had suffered an injury to 
his arm at a specified time and place and in a described manner. 

However, with respect to the time when Dr. Allen’s arm was injured, there 
is nothing definite in his statements as related by the witnesses, except that Dr. 
Fessey says that Dr. Allen came to see him on August 30th and told him at that 
time that he hurt his arm on a car door or bus door, “six or eight days before” 
that date. This would place the date of the injury prior to the date of the policy 
(August 25th). 

J. S. Allen, Jr., did not testify that his father stated the time his arm was 
injured. The witness merely states that the first time he heard his father complain 
of his arm was in the afternoon of August 26th. 

If the statements of Dr. Allen to Barton Dement, Jr., were admissible in 
evidence, it might be inferred therefrom that Dr. Allen struck his arm on a bus 
door on August 26th, as the purport of his statements to Dement was to the 
effect that he had gone to the bus station to meet “somebody” and had struck his 
arm against the bus door, during the same afternoon in which he had the con- 
versation with Dement. 

[7] Holding, as we do, that there was no error in the rulings of the char- 
cellor by which he excluded the testimony hereinbefore pointed out, it follows that 
there is no evidence showing that the death of the insured (Dr. Allen) resulted 
from “bodily injuries inflicted during the term” of the insurance policy in question, 
and no evidence that the abrasion on his arm was effected through “accidental 
means,” and proof of both of these matters was essential to a recovery for com- 
plainant. 

[8] 2. In response to the contention of the appellant that there was no com- 
pliance with the provisions of the policy with reference to giving notice to the 
Insurance Company, the appellee says, among other things, that appellant (the 
defendant below) admitted in its answer to complainant’s bill that if Dr. Allen, 
the insured, had been injured as set forth in the bill, he would be entitled to 
recover as provided in part B of the policy of insurance. 

This was an admission of record which operated as a waiver of reliance upon 
“the provisions of the policy with reference to giving notice to the insurance com- 
pany.” 

{9] It is true that, more than six months after its answer was filed and 
after proof was taken, as hereinbefore stated, the defendant filed an amendment 
to its answer by which it sought to rely on the provisions of the policy that 
“written notice of injury on which claim may be based must be given to the Com- 
pany within twenty days after the date of the accident causing such injury,” and 
“in event of accidental death immediate notice thereof must be given to the Com- 
pany”; but the amendment was confined to the addition of a paragraph to the 
answer, and there was no effort to withdraw or strike from the answer the afore- 
said admission that complainant would be entitled to recover if the insured was 
injured as alleged in the bill. The result is that the original answer, in its entirety, 
remains as filed, and the amendment is inconsistent with and repugnant to the 
previous admission in the answer, and will not relieve the defendant of the effect 
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of such admission, which is conclusive against the defendant. Gibson’s Suits in 
raed (3d Ed.) §§ 459, 335, 409 (subsec. 12) ; Williams v. Frazer, 6 Tenn. App. 

It results that the appellant is precluded from relying upon the provisions of 
the policy with respect to notice; but, for the absence of evidence that the death 
of the insured, Dr. Allen, resulted from bodily injuries effected during the term 
of the insurance policy upon which this suit is based, through accidental means, 
the appellant’s assignments of error numbered 2 to 5, inclusive, are sustained, and 
the decree of the chancery court is reversed, and complainant’s suit is dismissed. 

The costs of the cause, including the costs of the appeal, will be adjudged 


against the complainant Alex Bell, as administrator of the estate of Dr. J. S. 
Allen, deceased. 


Crownover and De Witt, JJ., concur. 


BASTNAGLE v. LIFE & CASUALTY INS. CO. 
Supreme Court of Tennessee. March 19, 1935. 
79 Southwestern Reporter (2d) 1023. 

INSURANCE. 

Locomotive crane superimposed on car resembling railroad flat car, with motive 
power for crane and for propelling car furnished by dummy steam engine or motor, 
held not “motor-driven truck” within travel policy. 

(For other cases, see Insurance, Dec. Dig. § 452.) 

Error to Circuit Court, Shelby County; Henry Adams, Judge. 

Suit by Daisy Bastnagle against the Life & Casualty Insurance Company. 
Judgment was entered dismissing the suit, and plaintiff appeals in error. 

Affirmed. 

Coston & Crabtree, of Memphis, for plaintiff in error. 

Allen Cox, Jr., of Memphis, for defendant in error. 

GreEEN, Chief Justice. 

This is a suit upon an accident insurance policy which was dismissed by the 
trial court, and the plaintiff appeals in error. The case was heard upon a stipula- 
tion of facts. 

The plaintiff is the widow of Charles Bastnagle, who was killed under circum- 
stances hereafter detailed. Bastnagle took out what is known as an “Industrial, 
Tftavel and Pedestrian Policy” with defendant company, of which policy his wife 
was the beneficiary, in the event of the insured’s death. 

Insured was employed by the Anderson-Tully Company of Memphis, a lumber 
concern, in the capacity of hoisting engineer. His duties required him to operate a 
locomotive or traveling crane. This crane is mounted and operated on a car 
resembling a railroad flat car and about half the length of an ordinary railroad 
fiat car. Motive power is furnished by a dummy steam engine or motor, and the 
crane comprises a steel hoist, or boom, controlled by steel cables. The same engine 
or motor which operates the hoist or boom also propels the car. The entire outfit 
is capable of propelling itself along a standard railroad track and is capable of 
pushing or pulling two or three railroad cars of logs. 

While this locomotive crane, or traveling crane, was being operated by the 
deceased, it had picked up a pontoon, or small barge, and was moving the barge 
toward the river. The crane was moving on a track and upon a trestle, the boom 
being extended carrying the pontoon. The crane became overbalanced and fell 
from the trestle carrying deceased, who was riding upon the crane and operating 
it at the time. He received injuries from this fall which brought about his death. 

As heretofore stated, the policy issued by the defendant is one commonly called 
a “travel policy.” One clause of the contract undertakes to provide protection for 
the insured while he is a pedestrian on the public highway or riding a bicycle. 
The other clause of the contract, upon which this suit is based, among other things, 
undertakes to provide insurance against “collision of or by any accident to any 
horse drawn vehicle or motor driven automobile, in or on which the insured is 
riding or driving, or any motor driven truck in or on which the insured is riding 
or driving.” 

It is the contention of the plaintiff that deceased was riding or driving a motor- 
driven truck at the time he was killed, and therefore was at that time within the 
coverage of the policy. We do not think this contention can be sustained. 
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It is argued that every word of the policy must be given some meaning; that 
the insurance provided, where there is an accident to a private motor-driven auto- 
mobile, would have covered the insured had this accident happened to an ordinary 
truck using the highways. It is said that the term “automobile” would include a 
truck; that accordingly the separate coverage provided for one driving or riding 
a motor-driven truck must have been intended to cover vehicles other than ordinary 
trucks seen on the highways; that otherwise the separate provision as to trucks 
would be meaningless. 

There was dispute for a time as to whether trucks should be classed as auto- 
mobiles in contracts like the one before us. In other words, whether insurance 
against automobile accidents covered truck accidents. Perhaps the provision with 
reference to truck accidents was included in this policy to remove uncertainty. 

Under no view of the case, however, can we bring ourselves to the belief that 
this locomotive crane is a motor-driven truck within the meaning of the policy. 
Possibly, broadly construed, motor-driven truck might include the car upon which 
the boom or hoist rested and the engine that propelled the car. This we do not 
find it necessary to decide. When, however, there is superimposed on the car a 
heavy hoist or boom with cables and other attachments, the entire outfit can cer- 
tainly not be described as a truck any longer. The truck is only a part of the 
machine and the identity of the part is lost in the integrated whole. 

From a practical standpoint, the accident under consideration would not have. 
happened to a truck. It was the superstructure and the operation of the super- 
structure that overbalanced the outfit. The accident was something, therefore, that 
could not have reasonably been within the contemplation of an insurer undertaking 
to offer protection against an accident to a motor-driven truck. 

In addition to the foregoing, the entire general purpose of the policy is to 
afford protection to persons while traveling—as pedestrians, riding bicycles, or 
riding automobiles or trucks. The premium charge was small, and it would unwar- 
rantably stretch the terms of the contract to hold that it covered such an accident 
as the one in which the deceased lost his life. He was not traveling at all but 
Was ae at his regular place of work, operating dangerous machinery. 

Affirmed. 


WASHINGTON NAT. INS. CO. v. COOK. No. 1365. 
Court of Civil Appeals of Texas. Eastland. Feb. 15, 1935. 
Rehearing Denied March 15, 1935. 
80 Southwestern Reporter (2d) 327. 
1. INSURANCE. 

In action on accident policy, burden of proving lack of consideration for 
release executed by insured was on insured. 

(For other cases, see Insurance, Dec. Dig. § 646[11].) 

2. INSURANCE. 

Release of all claims arising out of accident, executed by insured in consider- 
ation of immediate payment of $50 without further proof, held supported by con- 
sideration where extent and probable duration of injuries and amount of damages 
eventually claimable was unknown at time, and where payment was made before 
any amount was due and insured was released from requirement of furnishing fur- 
ther proof. 

(For other cases, see Insurance, Dec. Dig. § 603.) 

Funderburk, J., dissenting. 

Appeal from District Court, Eastland County; B. W. Patterson, Judge. 

Action by Joe E. Cook against the Washington National Insurance Company. 
Judgment for plaintiff, and defendant appeals. 

Reversed and rendered. 

Turner, Seaberry & Springer, of Eastland, for appellant. 

R. N. Grisham, of Eastland, for appellee. 

HickMAN, Chief Justice. 

Upon the findings of a jury in answer to special issues, judgment was awarded 
to appellee against appellant for $3,000, on an accident insurance policy. Since we 
have determined that one question of the many presented, is controlling, only such 
statement of the case will be made as throws light upon that question. One of 
the defenses pleaded by the appellant was as follows: “And for further answer 
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herein, defendants would represent and show unto the court that on or about 
April 15, 1931, defendants were advised by Carl Low, plant superintendent, that 
plaintiff was injured on March 30, 1931, by burns received by a pipe outside the 
engine rooms blowing out and igniting gas in pipe from blow torch. That defend- 
ants immediately got in touch with plaintiff, who filed claim for the injuries 
received. That plaintiff claimed damages for such injuries in the sum of Fifty 
($50.00) Dollars, and represented to defendants that he had been disabled for a 
period of fifteen days; that he would return to work on said 15th day of April, 
1931. That defendants paid the claim of plaintiff in full for such injuries, and 
received a full and complete release from plaintiff for such injuries. That by virtue 
of such facts said claim for damages has been settled in full and defendants com- 
pletely released, and plaintiff is not entitled to recover herein.” 

If that defense is to be sustained, all other issues become immaterial. The 
only attack made upon the release executed by appellee was a want of consider- 
ation for its execution. The issues submitted to the jury with reference theret 
and the answers returned to these issues, were as follows: 

“Special Issue No. 9: Do you find from a preponderance of the evidence that 
the sum of $50.00 which was paid to plaintiff by the insurance company on April 
15, 1931, was paid solely on account of disability and loss of time suffered by him 
prior to said payment? Answer Yes or No. Answer: Yes. 

“[Sed.] D. G. Hunt, Foreman. 

“If you have answered the preceding question in the negative, you need not 
answer the following special issue, but if you have answered same in the affirm- 
ative, then answer: 

“Special Issue No. 10: Do you find from a preponderance of the evidence that 
there was no consideration for the release signed by plaintiff, insofar as said 
instrument purported to release the insurance company from liability on account 
of loss of time and disability that might be suffered by plaintiff in the future? 
Answer Yes or No. Answer: Yes. 

“[Sgd.] D. G. Hunt, Foreman.” 

Appellee’s injuries were received on March 30, 1931, from a gas explosion. In 
addition to external burns, his mouth and throat were seared, and the evidence 
supports the jury's finding that tuberculosis resulted therefrom. After the acci- 
dent, he spent a few days in a hospital in Gorman and then returned to his home 
in Desdemona, from which he made frequent visits to his doctor at the hospital. 
T. J. Duncan was the local agent of appellant, through whom appellee procured 
his policy of insurance. Shortly after the accident, the plant superintendent of the 
company by which appellee was employed advised Duncan of appellee’s injury. On 
or about April 12th, Duncan visited appellee in his home, the visit being described 
in appellee’s brief as “a friendly call and for the purpose of finding out how plain- 
tiff was getting along; nothing being said by either of them about pay.” Three 
days later Duncan again visited appellee, bringing with him a blank preliminary 
notice of accident to be filled out by the insured. This blank form was one evi- 
dently adopted by the appellant for use by claimants as a preliminary notice. On 
the reverse side of this instrument was a form for the surgeon’s preliminary report. 
This report had been executed by Dr. Ed Blackwell, appellee’s attending physician 
on the day before. One of the interrogatories answered by the surgeon was as 
follows: “How soon, in your opinion, from the date of injury, will claimant be able 
to perform some of his or her duties?” To which he answered, “About two or 
three weeks.” The preliminary notice of accident executed on that day by the 
appellee recited in its caption that “* * * for the purpose of applying for such 
benefits as I may be entitled to, make answer to the following questions. * * *” 
One of the questions answered by the appellee in this report was as follows: “If 
paid at once without requiring further proofs, what number of days’ indemnity 
are you willing to accept in full payment of claim for this injury?” To which the 
claimant answered, “15 days.” This preliminary report was sent to the appellant’s 
head office in Chicago. On the same day that appellee executed this preliminary 
report, Duncan drew a draft upon appellant as follows: 

“Dept. ——— Dist. ——— File No. 506426. April 15th 1931 Washington Fidelity 
National Insurance Company Pay to the order of Joe E. Cook $50.00 Fifty and 
no/100 Dollars in settlement of claims as per receipt on back to Washington Fidel- 
ity National Insurance Company, 1607 Howard Street, Chicago, Illinois. (Signed) 
Thos. J. Duncan.” 
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Appellee indorsed his name on the back of that draft, under the following 
release: “Received of the Washington Fidelity National Insurance Company $50.00 
in full payment, satisfaction, discharge and release of any and all claims that I 
myself, my heirs, executors, administrators, assigns or beneficiaries now have or 
may hereafter have against said Company under Policy No. PC 5237 arising on 
account of injuries received or illness contracted on or about the 30th day of March 
1931, and any loss that may hereafter result from said injuries or illness. (signed) 
Joe E. Cook.” 

This draft on its face contained, among others, the following indorsements : 
“Approved for payment Apr. 22, 1931 by U. S. Nat'l L. & C. Co.,” and, “Paid Chk 
No. 27995 April 22 1931 Washington Fidelity National Insurance Company.” 

There was no discussion between appellee and Duncan at or prior to the time 
this draft was drawn as to the liability of appellant. The testimony about this 
matter given by the appellee himself is as follows: 

“Q. At the time you received this $50.00 draft from Duncan, state whether or 
not in the conversation just prior to the time he gave you the draft, if anything 
was said about whether or not the company was liable for money on account of 
your injury? A. No, nothing said about it. 

“Q. State whether or not Duncan said anything about the company heing 
liable? A. No, he did not. 

“Q. Was there any discussion between you on the question of liability? A. 
No, no occasion. I thought I was going to get well. 

“Q. State whether or not anything was said with reference to the amount you 
would receive on account of your injury at that time? A. Yes, sir. 

“QO. What was said? A. I told you awhile ago. I had three days coming and 
he said for me to take the $50.00 and just give him the three days to keep him 
from coming back and I said all right, it didn’t amount to anything. 

“Q. Anything more said? A. That was all. 

“Q. Anything more said about the amount due you? A. That was all.” 

Appellee returned to his employment on April 18th, and continued therein until 
June 2d, thereafter, but, according to the findings of the jury, which are supported 
by the evidence, he was really unable to perform labor during that time, and has 
been continuously unable to do so since that time. His physician, Dr. Blackwell, 
frankly admits that, in the light of the facts as they have now developed, he was 
mistaken in advising his patient to resume his employment. 

[1, 2] By the court’s charge the burden of proving that there was no consider- 
ation for the release was properly placed upon appellee. We have concluded, not 
only that he failed to discharge that burden, but that, as a matter of law, this 
release was based upon a valid consideration. Appellee’s claim was single. It did 
not consist of two separate demands so as to make applicable the rule that the 
payment of one would not afford a consideration for tne release of the other. The 
fact that there was no dispute between the parties is not controlling. There was 
no occasion for any dispute. No one knew the extent, or probable duration, of 
appellee’s injuries. He and his physician were in a better position than was appel- 
lant’s agent to make an estimate thereof. Dr. Blackwell was not appellant’s repre- 
sentative, but was the physician of appellee’s own choosing. The parties dealt at 
arms’ length concerning a claim of unknown and unknowable amount. Appellee 
stated in his preliminary report, which was sent to appellant’s home office, that, if 
paid at once without requiring further proofs, he was willing to accept fifteen days 
indemnity ($50) in full payment of his claim. A draft for $50 was drawn on 
appellant, on the reverse side of which was a release duly executed by appellee 
exonerating it from any further liability on the claim. That release could be 
delivered to appellant and thereby become effective only by the acceptance and 
payment by it of the draft. One week later it accepted and paid same and appellee 
received the full amount which he offered to accept for his claim. There would 
not have been a more definite consideration shown had the facts established a dis- 
pute as to liability. The question was not discussed and the amount collectible, if 
any, was unknowable at the time. That was sufficient. Great Southern Life Ins. 
Co. v. Heavin (Tex. Com. App.) 39 S.W.(2d) 851; Inter-Ocean Casualty Co. v. 
Johnston (Tex. Com. App.) 72 S.W.(2d) 583. 

Further, the payment before any amount was due and the release of appellee 
from the requirement of the policy to furnish further proofs would alone be con- 
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siderations to support the release, if so intended. It cannot be said, we think, that 
these benefits were not so intended. 

At the time this case was tried in the lower court, there had been published an 
opinion by the Court of Civil Appeals at Waco, in the case of Inter-Ocean Casualty 
Co. v. Johnston, 47 S.W.(2d) 696, in which it was held, under facts similar to those 
here involved, that the release was not binding, because not supported by a valid 
consideration. Appellee’s counsel doubtless relied upon that holding in pleading 
and developing their case, and the trial judge doubtless relied thereon in submitting 
same and rendering judgment. However, after the instant case was tried below, 
the Supreme Court reversed the judgment of the Waco court, see Inter-Ocean 
Casualty Co. v. Johnston, 72 S.W.(2d) 583, and rendered judgment that the insured 
take nothing. The facts in that case are strikingly similar to the facts in the 
instant case. There are but’ few variations in detail, and no variations sufficient to 
make applicable a different rule of decision. The Court of Civil Appeals reversed 
that case on the issue of whether or not proofs of loss were timely made by the 
insured. Notwithstanding that disposition of the case, the Supreme Court granted 
a writ of error, and reversed and rendered the judgment, thereby determining that 
the question of whether proofs of loss had been furnished was immaterial; that 
the efficacy of the release did not depend on the existence or question of the exist- 
ence of any defense the insurance company might have because of the failure of 
the insured to furnish proofs of loss. That holding requires a similar disposition 
of the instant case. 

It is, therefore, ordered that the judgment of the court below be reversed and 
judgment he here rendered in favor of the appellant. 


NATIONAL LIFE & ACCIDENT INS. CO. v. AGEE. No. 3565. 
Court of Civil Appeals of Texas. Amarillo. Feb. 25, 1935. 
Rehearing Denied March 25, 1935. 
80 Southwestern Reporter (2d) 345. 
INSURANCE. 
In action on accident policy, whether loss of eye was effected “accidentally and 
through external and violent means” held for jury, where evidence disclosed that 
insured, who was experienced chef, put frozen brains in hot grease and that brains 
and grease spattered and struck insured in eye. 
(For other cases, see Insurance, Dec. Dig. § 668[11].) 


Appeal from District Court, Bowie County; R. J. Williams, Judge. 

Action by Burnes Agee against the National Life & Accident Insurance Com- 
pany. From a judgment in favor of plaintiff, defendant appeals. 

Affirmed. 

King, Mahaffey, Wheeler & Bryson, of Texarkana, for appellant. 

Wm. V. Brown, of Texarkana, for appellee. 


Jackson, Justice. 


Burnes Agee, plaintiff, obtained a judgment in justice court, precinct No. 1, 
in Bowie county, Tex., for the sum of $112 against the defendant, the National 
Life & Accident Insurance Company, from which it appealed to the district 
court; the case was tried de novo before a jury, and plaintiff recovered a judg- 
ment for the sum of $162 and the defendant prosecuted this appeal. 

In response to special issues, the jury found, in effect, that in September, 
1932, accidentally and through violent means, the plaintiff received an injury to 
_ left eye, which destroyed the sight of the eye within 90 days from the date of 
the injury. 

The appellant contends that the uncontroverted testimony shows that the 
alleged injury to plaintiff’s eye was not caused accidentally or through accidental 
means, and the court erred in refusing to direct a verdict in its behalf. 

The testimony shows that the plaintiff was an experienced cook, and was at 
the time, and had been for 4 years prior to the injury, cooking for the Mayflower 
Grill of Texarkana, Tex.; that he put on a skillet, got some brains that were 
frozen and put them in the grease, which was hot, and the hot grease and the 
brains spattered in his face, some of which hit him in the left eye and caused 
the injury and loss of sight. He testified that he knew from experience that ice, 
water, or frozen brains put in hot grease would cause it to “pop out,” and that 
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on prior occasions he had had hot grease hit him on the face, head, and arms 
when ice, water, or frozen articles of food were placed in the grease, but never 
in the eye. 

The policy was issued in the principal sum of $400, and the material part of 
the provisions relied on for a recovery are as follows: “Indemnity for specific 
losses from accidental injuries. If due directly * * * from a bodily injury 
which is sustained while this policy is in force and which is affected accidentally 
and through external and violent means * * * the insured shall within ninety 
days of the date of such injury, suffer” the accidental loss of one eye, he shall 
receive one-fourth of the principal sum of the policy, or $100. 

Chief Justice Cureton in International Travelers’ Association vy. Francis, 119 
Tex. 1, 23 S.W.(2d) 282, 283, said: “The policy was payable upon death caused 
by ‘external, violent and accidental means. * * * The occasion of the death 
was a dental operation—the pulling of a wisdom tooth and its related treatment. 
* * * The drawing of the tooth and treatment following were of course pur- 
poseful and not accidental, but the infection was not the necessary or usual result 
of this purposeful act. It was extraordinary, unusual, and very rare.” 

In Standard Accident Ins. Co. v. Cherry, 40 S.W.(2d) 873, 875 (writ refused), 
the Court of Civil Appeals at Texarkana, in a majority opinion, held: “Carrying 
the ice in the manner done resulted in unexpected injury, and the injury should 
be considered as one due to accidental means. The cases in point and which rule 
the facts are: United States Mut. Accident Ass’n v. Barry, 131 U. S. 100, 9 S. Ct. 
755, 33 L. Ed. 60; Bryant v. Casualty Co., 107 Tex. 582, 182 S. W. 673, L. R. A. 
1916E, 945, Ann. Cas. 1918A, 517; Pledger v. Accident Ass’n (Tex. Com. App.) 
228 S. W. 110; International Travelers’ Ass’n v. Francis [119 Tex. 1], 23 
S.W.(2d) 282; and many similar cases.” 

See, also, Standard Accident Ins. Co. v. Cherry (Tex. Civ. App.) 48 S.W.(2d) 
755 (writ refused); Massachusetts Bonding & Insurance Co. v. Le May (Tex. 
Civ. App.) 28 S.W.(2d) 259; United States Fidelity & Guaranty Co. v. Harde- 
man (Tex. Civ. App.) 22 S.W.(2d) 1112 (writ refused). 

The judgment is affirmed. 


WASHINGTON FIDELITY NAT. INS. CO. v. SMITH. No. 4608. 
Court of Civil Appeals of Texas. Texarkana. Jan. 31, 1935. 
Rehearing Denied Feb. 7, 1935. 
80 Southwestern Reporter (2d) 413. 


5. INSURANCE. 

In action on health policy, whether insured truthfully answered questions in 
application which answers insurer’s general agent stated were immaterial and 
tailed to write down held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[7].) 

6. INSURANCE. 
_In action on health policy, whether insured signed sworn proof of claim in 
which she stated length of time she was disabled held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[14].) 

7. INSURANCE. 

“Confinement within the house,” under health policy, did not require a con- 
stant literal restraint within inclosure of four walls so as to preclude recovery, 
where insured visited surface toilet a short distance from the house and on advice 
of her physician took two automobile rides to secure fresh air. 

(For other cases, see Insurance, Dec. Dig. § 454.) 

8. INSURANCE. 

Insured confined in a sanitarium /ield entitled to recover on health policy 
which required that insured be confined in an incorporated or licensed hospital, 
since a “sanitarium” is a “hospital.” 

(For other cases, see Insurance, Dec. Dig. § 454.) 

Appeal from Titus County Court; A. J. Luna, Judge. 

Action by Beulah Smith against the Washington Fidelity National Insurance 


Company. From a judgment in favor of plaintiff, defendant appeals. 
Affirmed. 
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J. A. Ward, of Mt. Pleasant, for appellant. 
Sam Williams, of Mt. Pleasant, for appellee. 
Hatz, Justice. 


On February 15, 1930, appellee made application to the appellant for policy of 
health and accident insurance. This application was made through Mr. E. V. 
Thorpe of Dallas, Tex., general agent of appellant, and Mr. W. H. Seay, local 
agent of appellant. On February 21, 1930, the appellant delivered its policy of 
insurance to appellee whereby it agreed to compensate the appellee for sickness or 
accident which incapacitated het from performing her duties and compelled her 
to “remain within the house.” 

Appellee was taken ill with appendicitis on July 20, 1932, and was carried to 
the home of her brother, Dr. A. A. Smith, in Taleo, Tex., where she remained 
until the 16th day of August, 1932, when she was removed by Dr. Smith to the 
Sanitarium of Paris at Paris, Tex. An operation was performed on her at Paris 
on August 17, 1932, and she remained contiriuously in said sanitarium until Sep- 
tember 4, 1932, when she was again taken to the home of Dr. Smith at Talco, 
where she remained for about a week. She was then carried to her home, that is, 
the home of her mother, in the same town where she had been living prior to 
her illness. She remained in her mother’s home until the 19th of September, when 
she began to teach school. During the time she was at her brother’s home and at 
her mother’s home she visited the surface toilet as it became necessary. On some 
occasions she was assisted to said toilet and at others she went alone. On two 
occasions she went from her home a short distance to town in a coupé. On each 
of these occasions she was accompanied by her brother, Dr. Smith. 

Proper proofs were made by appellee to appellant of her sickness, and some 
time later it forwarded to her a check for a lesser amount than she claimed, 
which check was refused. The attorney for appellee gave the required statutory 
notice to appellant demanding payment in full for said sickness, said amount 
demanded being $248.36, which was for total disability from July 20, 1932, to 
September 19, 1932, and the extra amount due under the policy for the time she 
remained in the Sanitarium of Paris, which amount was refused, atid this lawsuit 
resulted. Appellee brought her suit for the principal sum of $248.36, together with 
$100 attorney’s fee, and 12 per cent. penalty. 

The appellant answered denying liability alleging that appellee had made false 
answers to questions Nos. 11 and 13 in her application for insurance, which false 
answers were material to the risk of insurance, alleging further that by express 
terms the application was made a part of the insurance contract. 

Question No. 11 in said application is as follows: “Has any application for 
health, accident or life insurance ever made by you been declined, or any policy 
of insurance cancelled or renewal of any kind refused by any company, associa- 
tion, or society?” Answer: “No.” 

Question No. 13 is as follows: “Have you been disabled by either accident, 
or illness or recevied medical or surgical attention during the last ten years? 
If so, when, for what and duration.” Answer: “In January, 1929, for flu lasting 
two’ weeks. In January, 1929, for cold settled in ear, lasting three weeks. Was 
drained, fully recovered.” 

Appellee answered appellant’s contentions by alleging that she gave to the 
general agent of appellant, Mr. Thorpe, who wrote the answers to the questions 
in the application, the correct answer to question No. 11, stating that in 1926 she 
had had a controversy with another insurance company about a claim which 
resulted in her calling on the company to cancel the policy and return to her the 
unearned premium. She alleged further that she correctly answered question No. 
13 by stating that in 1926 she had had diarrhea and that the appellant’s general 
agent, Mr. Thorpe, in the presence of her brother, Dr. Smith, and Mr. W. H 
Seay, appellant’s local agent, stated that the answers to said questions were 
immaterial. 

A trial was had to a jury, and upon special issues answered favorably to 
appellee, the trial judge awarded judgment for appellee in the principal sum of 
$248.36, $75 attorney’s fee, and 12 per cent. of said claim, or $29.80 penalty, a 
total of $353.16 with 6 per cent. interest. : 

In the first and third assignments of error appellant strenuously insists that 
the trial court erred in permitting the appellee and Dr. Smith to testify that at 
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the time the application was executed she told General Agent Thorpe in the 
presence of Local Agent Seay that she had had a disagreement with a certain 
health and accident insurance company over a claim and had requested that her 
policy with that company be canceled; and, further, in answer to another question 
that she, in the presence of Dr. Smith and Local Agent Seay, told General Agent 
Thorpe that in 1926 she had suffered for a short time with diarrhea. Objection 
was made that this testimony varied the terms of the written contract of insur- 
ance, and was therefore inadmissible. Article 5045 of the Revised Statutes of 
Texas states: “No recovery upon any life, accident or health insurance policy 
shall ever be defeated because of any misrepresentation in the application which 
is of an immaterial fact and which does not affect the risks assumed.” In the case 
of Commercial Casualty Ins. Co. v. Hamrick (Tex. Civ. App.) 60 S.W.(2d) 247, 
250, Judge Looney, speaking for the court, with reference to incorrect answers 
in an application for insurance, makes the following observation: “However, the 
evidence shows that Mr. Lankford was, not only a soliciting, but, in fact, was a 
general agent; that, in taking plaintiff’s application for and delivering the policy, 
Lankford’s counter signature as an ‘authorized representative’ of defendant, was 
the final and effective act that consummated the insurance contract, and, when 
delivery of the policy was made, Lankford acted with full knowledge of the his- 
tory of plaintiff’s prior injury, and of the then condition of his leg and health; 
hence, Lankford’s knowledge of these facts will be imputed to the defendant. 
Plaintiff answered, truthfully, all questions propounded by Lankford, and besides, 
at that time, Lankford personally examined plaintiff’s leg, and, if the application 
fails, in any respect, to disclose a material fact, or contains misstatements with 
reference to any material matter, the fault or dereliction is that of the agent and 
not of plaintiff. To deliver a policy with full knowledge of facts upon which its 
validity may be disputed, and then insist upon these facts as a ground of avoid- 
ance, is, as stated by our Supreme Court in Liverpool, etc., Co. v. Ende, 65 Tex. 
118, ‘to attempt a fraud.’ Proceeding further, the court said: This the courts will 
neither aid nor presume, and when the alternative is to find this or to find that, 
in accordance with honesty and fair dealing, there was an intent to waive the 
known ground of avoidance, they will choose the latter. Such an issue is tanta- 
mount to an assertion that the policy is valid at the time of delivery, and is a 
waiver of the known ground of invalidity.” And citing numerous cases. 


In the case of Brady Mutual Life Ins. Ass’n v. Smith, decided by the Court 
of Civil Appeals at Austin on November 7, 1934, and reported in 76 S.W.(2d) 
231, 232, the court says: “But appellant says that, since the application, which was 
a part of the insurance contract, contained the representation or warranty that all 
answers to questious were true and correct, the aforementioned evidence would 
vary the terms of the written contract, and was therefore not admissible, absent 
pleadings of appellee that the acts of thé agent incorrectly transcribing the 
answers would constitute fraud or mistake, or would create an estoppel. This 
contention simply raises in another way the question of the sufficiency of appellee’s 
pleadings, and is not sustained, because appellee’s pleadings were sufficient. If, 
however, it be the contention of appellant that in any event the evidence referred 
to was not admissible, because it varied the terms of the written contract, then 
such contention is not sustained. Appellee did not warrant that the agent of appel- 
lant had correctly written his answers; but only that his answers, as made by 
him, were true and correct; and the law is settled that, where the insured makes 
truthful answers to the questions contained in the application for insurance, but 
his answers are incorrectly transcribed by the agent taking the application for the 
insurer, the insurer is estopped to assert their falsity as a defense to the policy. 
Schumann v. Brownwood Mutual Life Ins. Ass’n (Tex. Com. App.) 286 S. W. 
200; Washington National Ins. Co. v. Brock (Tex. Civ. App.) 60 S.W.(2d) 861, 
writ refused.” 

[1, 2] Numerous cases could be cited to further fortify the proposition laid 
down in the citations quoted above. It is clear that the appellee would have the 
right to rely upon the statements of appellant’s General Agent Thorpe to the 
effect that the answers to questions Nos. 11 and 13 in her application for insur- 
ace were immaterial. She had a right, and it became her duty, to tell the agent 
the truth in answer to all the questions in said application. This she testifies she 
did. She is corroborated in this by Dr. Smith, and in a partial way by appellant’s 
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agent Mr. Seay. We therefore hold that the trial court was correct in admitting 
the testimony complained of in assignments 1 and 3. 

[5, 6] Appellant’s sixth, seventh, eighth, ninth, tenth, and eleventh assignments 
are grouped because they have to do with the submitting of certain special issues 
in the court’s charge to the jury. The trial court very properly charged the jury 
on the disputed issues of fact made by the evidence, which was in a large measure 
the testimony complained of in the assignments heretofore discussed, and what we 
have said in regard to assignments 1 and 3, and the authorities there cited, applies 
with equal force to these assignments. All disputed issues of material facts must 
be submitted to the jury for determination. 

[7] Appellant’s assignment No. 12 complains of the definition of the trial 
court to the term “confinement within the house.” The court’s definition was: 
“‘Confinement within the house’ does not necessarily mean a constant literal 
restraint with the enclosure of four walls; and visits by the insured to the sur- 
face toilet a short distance from the house where the insured was then staying, 
which was necessary in the protection of her health, and an occasional ride in an 
automobile to town to secure fresh air upon the advice of her doctor would not 
necessarily mean that she was not at such times confined within her house as 
contemplated by the policy or contract in evidence in this case.” This same defini- 
tion was approved by this court, speaking through Judge Hodges, in the case of 
Southern Surety Co. v. Diercks, 250 S. W. 755, writ of error refused by the 
Supreme Court; and is quoted with approval in the case of Federal Surety Co. 


Vv. — (Tex. Civ. App.) 297 S. W. 312. Therefore this assignment is over- 
ruled. 


[8] Appellant complains in assignment No. 13 that appellee was not confined 
in an “incorporated or licensed hospital.” The proof and evidence shows that she 
was confined from August 16th until September 4th in the “Sanitarium of Paris” 
at Paris, Tex. The contention is made that a “sanitarium” is not a “hospital.” No 
complaint is made that the Sanitarium of Paris was not licensed nor incorporated, 
but the sole contention is that a sanitarium is not a hospital. The New Century 
Dictionary defines a “sanitarium” to be a sanatorium, anda sanatorium to be a 
hospital; therefore this assignment is overruled. 

We have examined the authorities cited by appellant to support its conten- 
tion. We find none of them in point, with the possible exception of the case of 
Kansas Mutual Life Ins. Co. v. Pinson, 94 Tex. 553, 63 S. W. 531, an opinion by 
Judge Brown, which case was decided in 1901, eight years before article 5045 of 
the Revised Statutes was enacted; thus it seems clear to us that if this article had 
been in force at the time of the rendition of the above opinion by the Supreme 
Court, the conclusions reached would have been entirely different. 


_ Therefore, finding no error in the record, the judgment of the trial court is 
in all things affirmed. 


CLUBB v. SENTINEL LIFE INS. CO. No. 25464. 
Supreme Court of Washington. March 28, 1935. 
42 Pacific Reporter (2d) 792. 
1. INSURANCE. 


Statement as to occupation in accident policy refers to time when made and is 
not an admission that same occupation was that of insured at time of later acci- 
dent, nor warranty that insured will continue in that occupation or will not engage 
in any other occupation. 

(For other cases, see Insurance, Dec. Dig. § 339.) 

2. INSURANCE. 

In action on accident policy, whether insured who had been license inspector 
was prevented from following such occupation notwithstanding he might be able 
to perform to some extent some other business or occupation held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[13].) 

3. INSURANCE. 

In action on accident policy which provided for permanent total disability bene- 
fits and for partial disability benefits, degree of insured’s disability he/d for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[13].) 
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4. INSURANCE. 

As respects validity of settlement between insured and insurer as to amount 
recoverable on accident policy, that premiums were reduced rather than increased 
by settlement held immaterial if settlement was in fact freely and voluntarily made. 

(For other cases, see Insurance, Dec. Dig. § 579.) 

5. INSURANCE. 

Settlement between insured and insurer as to amount recoverable on accident 
policy held based on consideration where there was dispute over whether insured 
had been employed in some other occupation than that of license inspector, which 
was occupation named in policy, and there was no fraud, artifice, mistake, or 
imposition. 

(For other cases, see Insurance, Dec. Dig. § 579.) 

6. INSURANCE. 

That creditor was not legally bound to make any abatement of his claim or 
that amount accepted was much less than creditor was entitled to receive and 
would have recovered had he brought action does not invalidate settlement, and 
it is immaterial which of parties was right in its contention or that parties were 
both wrong. 

(For other cases, see Insurance, Dec. Dig. § 579.) 

Blake, Beals, and Tolman, JJ., dissenting. 

En Bane. 

Appeal from Superior Court, Thurston County; John M. Wilson, Judge. 

Action by Carl Clubb against the Sentinel Life Insurance Company. Judg- 
ment for plaintiff, and defendant appeals. 

Reversed and remanded with instructions. 

George F. Hannan, of Seattle, and John H. Dunbar, of Olympia, for appellant. 


Vanderveer & Bassett and John Geisness, all of Seattle, for respondent. ' 
Ho.comps, Justice. 


Respondent had judgment in the court below upon the verdict of a jury in 
the full amount sued for, of $1,245, for permanent total disability benefits alleged 


to be due respondent. Appellant admitted that it owed respondent $394.28, which 
it tendered into court. 


On April 4, 1929, a policy of accident insurance was issued to respondent in 
which policy it was stated that his occupation was license inspector and his duties 
were, “inspector, office and traveling duties only.” The policy was kept in force 
until January or February, 1932, when respondent lost his employment as license 
inspector for the state, since which time he had taken up no new occupation. On 
November 16, 1932, respondent was struck by an automobile and has since suffered 
a partial paralysis on the left side of his body which, according to the evidence, 
not only interferes with the movement of the left arm and leg, but prevents hint 
irom assuming any mental responsibility or doing any sustained work. 

The material parts of the policy are these: 

“Or if such injuries shall within ninety days from date of accident wholly and 
continuously disable the insured from performing any and every kind of duty 
pertaining to his occupation, for the period of one day or more, so long as the 
insured lives and suffers such continuous total disability, the company will pay 
him the weekly accident indemnity specified. 

“Or if such injuries shall within ninety days from the date of the accident 
or immediately following a period of total disability, continuously disable the 
insured from performing one or more important daily duties pertaining to his 
occupation or for total disability beginning more than ninety days from the date 
of the accident causing the disability the company will pay for the period of such 
disability or disabilities, but not exceeding twenty-six consecutive weeks, one-half 
of the weekly accident indemnity specified. * * * 

“Provided no claim shall be made for surgical benefits under the schedule of 
cperations, if the insured on account of such injuries for which weekly indemnity 
is payable shall enter a public licensed hospital and be continuously confined therein 
solely on account of said injury, weekly indemnity otherwise payable for the period 
of such confinement, but not exceeding twelve consecutive weeks for any one such 
injury, will be increased fifty per cent. * * * 

“1. This policy includes the endorsements and attached papers, if any, and 
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contains the entire contract of insurance except as it may be modified by the com- 
pany’s classification of risks and premium rates in the event that the insured is 
injured after having changed his occupation to one classified by the company as 
more hazardous than that stated in the policy, or while he is doing any act or 
thing pertaining to any occupation so classified, except ordinary duties about his 
residence or while engaged in recreation, in which event the company will pay only 
such portion of the indemnities provided in the policy as the premium paid would 
have purchased at the rate but within the limits so fixed by the company for such 
more hazardous occupation.” 

After his injury, appellant had information that he had ceased to be a license 
inspector and was doing other work classified by its schedule as more hazardous 
work. This resulted in a dispute between respondent and appellant which was 
later settled by respondent agreeing to accept weekly total disability benefits of 
$20 and by accepting a rebate on the premiums from June 30, 1932. This settle- 
ment was evidenced by a rider attached to the policy signed both by the company 
and respondent, which reads: 


“Endorsement. 


“In consideration of a reduction of $5.00 in the weekly benefits extended under 
the policy of which this endorsement is a part, it is understood and agreed that 
coverage extended by the policy is reduced to the following: 

“Principal Sum $5,000.00 
“Weekly Accident Benefits 20.00 

“The premium applying to this policy is accordingly reduced to $21.50 per year 
or $5.38 quarterly. 

“Accepted Carl Clubb Date Mar. 15, 1933. 

“Attached to and forming a part of Policy No. A-117279 issued by Sentinel 
Life Insurance Company to Carl Clubb of Olympia, Washington. 

“Date effective June 30, 1932. 

“FE. T. Harvey, President. 
“Countersigned 

“M. F. Lindsay (G. R.), 
“Registrar.” 

Thereafter, inasmuch as whatever rights respondent had were fully matured, 
he did not pay further premium. Appellant paid respondent weekly indemnity 
at the rate of $20 per week until August 31, 1933. In October, 1933, having caused 
respondent to be examined by its physician, who reported that respondent was 
no longer totally disabled but only partially disabled, appellant then offered to 
pay respondent partial disabiltiy benefits commencing October 15, 1933, which 
were refused and this suit by respondent followed. 

The sum of $394.28 tendered into court by appellant includes total disability 
benefits at $20 per week from August 31, 1933, the date of its last payment, to 
October 15, 1933, and partial disability benefits at the rate of $10 for six months 
thereafter. Respondent sued for the full indemnity of $25 per week from the 
beginning of his disability to the date of trial, for which the jury awarded a 
verdict and judgment was entered thereon by the trial court. $880 had theretofore 
been paid to respondent and credited by him. 

In one of its affirmative defenses, appellant alleged that a dispute existed as 
to the exent of respondent’s disability, and that the settlement was made in 
accordance with the instrument above set out. Respondent in his reply simply 
denies each and every allegation contained in the affirmative defenses. ; 

It is to be noted that the policy in this case differs from that before us in 
Storwick v. Reliance Life Insurance Co., 151 Wash. 153, 275 P. 550. The decision 
in that case can therefore be of little help in deciding this case, so far as determ- 
ining the terms of the policy are concerned. 

[1, 2] The policy in this case did, however, state that the occupation of 
respondent was that of a license inspector and stated his duties. A statement as 
‘to occupation refers to the time when made, and is not an admission that the 
same occupation was that of insured at the time of a later accident; nor a 
warranty that insured will continue in that occupation or will not engage in any 
other occupation. 4 Couch on Insurance, § 892. Elmore v. Southern Surety Co., 

207 Iowa, 872, 224 N. W. 32; United States Fidelity & Guaranty Co. v. McCarthy 
(C. C. A.) 50 F.(2d) 2. Consequently, there was a question of fact for a jury 
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to determine, whether or not respondent was prevented from following the 
particular business or occupation of the insured even though he might be able 
to perform to some extent some other business or occupation. Elmore v. 
Southern Surety Co., supra. 

[3] There was a conflict between the expert witnesses as to what the degree 
of disability of respondent was, which was also a question for a jury, under 
proper submission, to determine. 

Appellant at proper times moved for a new trial and for judgment notwith- 
standing the verdict, the last of which is the only error we find necessary to 
discuss. 

Respondent asserts that the purported settlement was void and that the 
trial court did not err in refusing to rule that he was bound thereby as a matter 
of law. Respondent also asserts that as a matter of fact there was no actual 
dispute; that there was no consideration therefor; and that he was simply com- 
pelled to accept the reduced amount because of the pressure of his financial 
means. 

No issue of overreaching, fraud, or mistake was tendered in the pleadings 
of respondent, nor was there any testimony admitted to support such a conten- 
tion. Respondent testified on cross-examination that the settlement agreement 
about the policy was signed in the presence of his then attorney, naming him, 
who is known to the court to be a competent and reliable attorney. 

“* * * The law favors an amicable settlement of claims of this character, 
and when such a settlement appears to have been fairly made, and has not been 
secured by fraud, false representations, or overreaching, it must be sustained. 
{Citing cases. ] 

“To avoid a settlement on the ground of fraud requires clear and convincing 
—< Nath v. Oregon Railroad & Navigation Co., 72 Wash. 664, 131 P. 
251, 25. 

One similar circumstance in this case to the above-cited case, is that for 
several months respondent retained the payments made to him under the settle- 
ment without questioning them. Had he been misled or defrauded, as now con- 
tended, he should have discovered that fact prior to the commencement of this 
action. 

“* * * This court has been very liberal in permitting settlements of claims 
for damages for personal injuries to be avoided when improperly or fradulently 
obtained.” Garver v. Great Northern Railway Co., 56 Wash. 519, 106 P. 192, 193. 

Although respondent had testified previously that he was somewhat excited 
at the time the settlement paper was signed, there is no intimation that his mind 
was not clear and besides he was also represented by a competent attorney, 
then present. 

[4] Whether mistakenly or not, appellant contended that it had the right to 
reduce the weekly benefits and began negotiations therefor through an agent 
named Carson. Respondent testified that Carson began negotiations with him 
which were finally consummated in the settlement agreement. Respondent 
testified to the dispute between them as “a dispute” over whether or not respon- 
dent had been employed in some other occupation than that of license inspector, 
which respondent emphatically denied. The agent of appellant desired to make 
the weekly payments less, but respondent nowhere testified that he was over- 
reached or that there was any fraud, duress, or compulsion in the matter of 
accepting the reduction in the weekly benefit. It is immaterial that the prem- 
lums were reduced rather than increased by the settlement agreement, if the 
settlement was in fact freely and voluntarily made. 

Respondent cites and relies upon Strandell v. Strand, 82 Wash. 59, 143 P. 442, 
which is wholly unlike this case. In that case there was a personal judgment for 
a certain large sum which the judgment debtor attempted to satisfy by paying a 
first installment of interest that had been allowed in the original judgment. There 
was no bona fide dispute as to the amount due. Manifestly, there was no con- 
sideration for the pretended compromise in that case. 

In addition to the principles applied in Nath v. Oregon Railroad & Navigation 
Co., supra, and Garver v. Great Northern Railway Co., supra, the instant case is 
very like the case of Pederson v. Tacoma, 86 Wash. 164, 149 P. 643, 644. In that 
case a claim for $108,000 was settled and compromised, by a written stipulation, 
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for $61,342.79. Among other things, we there said: 

“ * * * Where a claim is in dispute, the parties may agree upon an amount 
to be paid, which amount, when paid, will constitute an accord and satisfaction. 
The rule is well stated in 1 C. J. p. 551, § 71, as follows: 

“Where a claim is unliquidated or in dispute, payment and acceptance of a 
less sum than claimed, in satisfaction, operates as an accord and satisfaction, in 
the absence of fraud, artifice, mistake, or imposition, as the rule that the receiving 
of a part of the debt due, under an agreement that the same shall be in full 
satisfaction, is no bar to an action to recover the balance, does not apply, where 
plaintiff’s claim is disputed or unliquidated. Under these circumstances there is 
a sufficient consideration for the settlement. The fact that the creditor was not 
legally bound to make any abatement of his claim, or that the amount accepted 
was much less than the creditor was entitled to recover, and would have recovered, 
had he brought action, or that he was induced to accept a part of his claim by 
fear that he would lose the whole of it, does not in any way affect the operation 
of the rule, and it is of no importance which of the parties was right in his 
contention, or that in fact they were both wrong.’” 

[5, 6] As in the last quoted case, here, there was a dispute. There was no 
fraud, artifice, mistake, or imposition. Under those circumstances there is suffi- 
cient consideration for the settlement. The fact that the creditor was not legally 
bound to make any abatement of his claim, or that the amount accepted was 
much less than the creditor was entitled to receive and would have recovered 
had he brought action, does not in any way affect the operation of the rule and 
it is of no importance which of the parties was right in the contention, or that, 
in fact, they were both wrong. See, also, Maynard vy. First Bank of Colton, 56 
Wash. 486, P. 182. 

By the terms of the policy the amount originally payable for total, not 
partial, disability was $25 per week “so long as the insured lives and suffers 
such continuous total disability.” By the agreement and settlement that amount 
was reduced to $20 per week. Under the terms of the policy, also the amount 
payable for partial disability, following the period of total disability, was fixed 
at one-half of the amount prescribed for total disability, to continue for a period 
of not to exceed twenty-six weeks. 

The amount téndered by appellant into court was therefore sufficient. 

The only errors we find meritorious are comprehended in the manner of 
submission to the jury. 

For the foregoing reasons, we are forced to the conclusion that the trial 
court erred in denying appellant’s motion for judgment n. o. v., and entering 
judgment for the full amount prayed for by respondent. : 

The judgment will therefore be reversed and remanded with instructions to 
enter judgment for respondent for the amount of the tender of $394.28. 

Appellant will recover costs of trial and appeal. 

Millard, C. J., and Steinert, Geraghty, Main, and Mitchell, JJ., concur. 

Beals, J., dissents. 
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FIRE 


COMMONWEALTH INS. CO. OF NEW YORK v. TERRY et al. 8 Div. 631. 
Supreme Court of Alabama. Feb. 28, 1935. 
159 Southern Reporter 822. 
1. INSURANCE. 


Where contract between mortgagor and mortgagee requires mortgagor to 
insure premises for mortgagee’s benefit, equity may give mortgagee equitable lien 
on proceeds of policy procured by mortgagor for his own benefit. 

(For other cases, see Insurance, Dec. Dig. § 581.) 


Appeal from Circuit Court, Lawrence County; Jas. E. Horton, Judge. 

Bill of interpleader by the Commonwealth Insurance Company of New York 
against W. R. Terry and others. From a decree sustaining a demurrer to the 
bill, complainant appeals. 

Reversed and remanded. 

The mortgage clause, contained in the policy issued by the Liverpool & Lon- 
= & Globe Insurance Company, and made exhibit to the bill of complaint, is as 
follows: 

“Mortgage Clause with Full Contribution. (N. Y. Standard.) 

“Loss or damage, if any, under this policy, shall be payable to The Federal 
Land Bank of New Orleans as First Mortgagee (or trustee), as interest may 
appear, and this insurance, as to the interest of the mortgagee (or trustee) only 
therein, shall not be invalidated by any act or neglect of the mortgagor or owner 
of the within described property, nor by any foreclosure or other proceedings or 
notice of sale relating to the property, nor by any change in the title or owner- 
ship of the property, nor by the occupation of the premises for purposes more 
hazardous than are permitted by this policy; Provided, That in case the mort- 
gagor or owner shall neglect to pay any premium due under this policy, the mort- 
gagee (or trustee) shall, on demand, pay the same. 

“Provided also, That the mortgagee (or trustee) shall notify this company of 
any change of ownership or occupancy or increase of hazard which shall come to 
the knowledge of said mortgagee (or trustee) and, unless permitted by this policy, 
it shall be noted thereon, and the mortgagee (or trustee) shall, on demand, pay 
the premium for such increased hazard for the term of the use thereof; other- 
wise this policy shall be null and void. 


“This company reserves the right to cancel this policy at any time as provided 
by its terms, but, in such case this policy shall continue in force for the benefit 
only of the mortgagee (or trustee) for ten days after notice to the mortgagee (or 
trustee) of such cancellation, and shall then cease, and this company shall have 
the right, on like notice, to cancel this agreement. 


“In case of any other insurance upon the within described property, this com- 
pany shall not be liable under this policy for a greater proportion of any loss or 
damage sustained than the sum hereby insured bears to the whole amount of 
insurance on said property, issued to or held by any party or parties having an 
insurable interest therein, whether as owner, mortgagee or otherwise. 


“Whenever this company shall pay the mortgagee (or trustee) any sum for 
loss or damage under this policy and shall claim that, as to the mortgagor or 
owner, no liability therefor existed, this company shall, to the extent of such 
payment, thereupon be legally subrogated to all the rights of the party to whom 
such payment shall be made, under all securities held as collateral to the mortgage 
debt, or may at its option pay to the mortgagee (or trustee) the whole principal 
due or to grow due on the mortgage with interest, and shall thereupon receive a 
full assignment and transfer of the mortgage and of all such other securities; but 
no subrogation shall impair the right of the mortgagee (or trustee) to recover 
the full amount of its claim. 


“Attached to and forming a part of Policy No. of the Insur- 
ance Company, of 


Agent. 


“Note—Agents will sign and paste one on Policy, one on Daily Report, and 
, one on Register.” 
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F. W. Davies and Coleman, Spain, Stewart & Davies, all of Birmingham, for 
appellant. 

W. L. Chenault, of Russellville, for appellee Terry. 

J. S. Mead, of Birmingham, for appellee Liverpool & London & Globe Ins. Co, 

Boutpin, Justice. 

The appeal is from a decree sustaining demurrers to a bill of interpleader in 
equity. 

The allegations upon which the equity of the bill is based may be summarized 
as follows: 

“That the complainant did on the 16th of October, 1931, issue a policy of fire 
insurance in the sum of Twenty-two hundred dollars ($2,200.00) to the respondent, 
W. R. Terry, covering the following respective properties and amounts: 

Dwelling House 

Household furniture 

Barn No. 1 

Hay, grain etc. contained in Barn No. 1 ............ Mr re 


“That said property was damaged or destroyed by fire on the 24th day of 
November, 1931; that W. R. Terry instituted a suit on said policy in the Circuit 
Court of Lawrence County, Alabama, and after a trial thereof, judgment was 
rendered in favor of the said W. R. Terry against the complainant, for the sum 
of Two Thousand Three Hundred Eighty & 32/100 Dollars ($2,380.32), arrived 
at as follows: 

Dwelling house 
Household furniture 
Barn .. 

Contents of barn 
Interest 


At the time the insurance was taken out, the insured improvements, were sub- 
ject to a mortgage given by the insured to Federal Land Bank of New Orleans, 
which mortgage, in the sum of $4,000, was still unpaid, and in default when the 
bill was filed. 

Said mortgage stipulated that the mortgagor should keep the buildings insured, 
with loss payable to the mortgagee as its interest should appear, the policy to be 
delivered to the mortgagee. 

The mortgagor insured in his own name, not naming the mortgagee. It is 
averred that, nevertheless, in equity the Federal Land Bank is entitled to the 
insurance fund representing the loss on the dwelling. 

It is further averred in this connection that the mortgagor had taken out a 
prior fire policy on the dwelling with Liverpool & London & Globe Insurance 
Company for $2,000, which policy was made payable to the mortgagee, as its 
interest should appear; that both policies had pro rata clauses, whereby the 
recovery on each was limited to such proportion of the insured loss as such policy 
bore to the whole insurance; that the trial court, in rendering judgment on the 
policy issued by complainant, had fixed the full value of the dwelling at $2,800, 
an insured value of $2,100, and on such basis fixed the amount recoverable on 
this policy at $420, the balance of $1,680 to be allocated to the Globe policy. 

But, the bill avers, the Globe policy contained a mortgage clause, made exhibit 
to the bill, known as New York standard mortgage clause with full contribution. 

The mortgagee, land bank, claims that under such contract it is entitled to 
recover of the Globe Company the full amount of $2,000, the face of the policy. 
In turn, it is averred, the Globe Company claims that, if it be required to pay such 
sum in full, then it is entitled to be subrogated in equity to the sum of $320, part 
of the sum of $420 recovered on policy issued by complainant, thus limiting the 
mortgagee’s total recovery to $2,100, the insured value of the dwelling. 

The bill further alleged that the policy issued by complainant to W. R. Terry 
covered household furniture of any member of his family; that Mrs. W. R. 
Terry claims the insured furniture belonged to her, and she has made demand 
on complainant to pay the sum awarded for its loss to her; that W. R. Terry 
denies her ownership of the property, and demands said funds. The bill, verified 
by affidavit, avers no collusion between complainant and any of the respondents, 
that it is in the position of a stakeholder, etc. 
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By amendment it is further averred that since the filing of the original bill 
Mrs. Terry has caused a writ of garnishment to issue and be served on complain- 
ant to subject the money due to W. R. Terry to the payment of a decree in her 
favor for alimony, support, and maintenance. a ; 

By further amendment it is averred that, prior to the filing of the original bill, 
but unknown to complainant at that time, W. R. Terry, plaintiff in the judgment 
at law, had transferred and assigned such judgment to the Citizens’ Bank of 
Moulton, Ala., which bank is now making demand for said sums of money. 

By still further amendment it is averred that before the filing of the bill, W. 
R. Terry had assigned such judgment to N. E. Deleshaw and Will S. Howell, 
doing business as the firm of Deleshaw & Howell. 

It is then averred W. R. Terry denies that any of the claimants are entitled 
to any part of the funds paid into court; that each of the respondents claims 
priority over all other claimants; that complainant does not know who is entitled 
to such fund nor the amount and priority of such claims, wherefore complainant 
has brought the fund into court. 

W. R. Terry, Mrs. W. R. Terry, Federal Land Bank, and Liverpool & London 
& Globe Insurance Company were made respondents to the original bill, and other 
claimants above mentioned brought in by the amended bill. 

The prayer is that complainant be permitted to pay the money into court; that 
this be taken as a bill of interpleader; that respondents be required to propound 
their respective claims, etc. 

The decree appealed from sustained demurrers interposed by W. R. Terry 
going to the equity of the bill. 

The general principles governing bills ot mterpleader in equity have been 
frequently defined and applied in our decisions and need not be here restated. 
Crass v. Memphis & Charleston Railroad Co., 96 Ala. 447, 11 So. 480; Wheeler 
et al. v. Armstrong, 164 Ala. 442, 51 So. 268; Catts v. Sipsey Coal Mining Co., 
212 Ala. 421, 102 So. 895; Modern Order of Praetorians v. Merriman et al., 204 
Ala. 197, 85 So. 473; King et al. v. Woodlawn Lumber Co. 201 Ala. 539, 78 So. 
893; Alexander City Bank v. Home Ins. Co. of New York, 214 Ala. 544, 108 So. 
369; Finn v. Missouri State Life Ins. Co., 222 Ala. 413, 132 So. 632; Marsh v. 
Mutual Life Ins. Co., 200 Ala. 438, 76 So. 370. 

In the decrees sustaining demurrers, the trial court took the view that, 
because the insurance was taken out by W. R. Terry, in his own name, he alone 
could sue and recover thereon, and hence the insurer was not endangered with a 
multiplicity of suits, with the hazards of a double recovery, because of conflicting 
claims alleged as of the date the original bill was filed. 

Notwithstanding, the insurer had no defense at law against a recovery on the 
policy by the payee; it would not follow that, by reason of the relations between 
the payee named in the policy and third persons, equities might not arise which, 
brought home to the insurer before the money was paid, the insurer was due to 
respect. 

[1] Thus, if by contractual relations between mortgagor and mortgagee the 
insurance should have been taken out for the mortgagee’s benefit, equity, treating 
that as done which ought to have been done, may, in a proper case, declare an 
equitable lien on the proceeds in favor of the mortgagee. Shadgett v. Phillips & 
Crew Company, 131 Ala. 478, 483, 31 So. 20, 56 L. R. A. 461, 90 Am. St. Rep. 95; 
Houston Canning Co. et al. v. Virginia Can Co., 211 Ala. 232, 100 So. 104, 35 
A. L. R. 912; 8 Couch on Insurance, §§ 6442, 6450. ; 

Touching the right of subrogation claimed by the Globe Company, in case 
that company required to pay the mortgagee the full amount of the policy issued 
on the dwelling, attention is called in brief to conflicting authorities in the several 
states as to whether the pro rata clause applies under the conditions here alleged. 
Queen Ins. Co. v. People’s Union Sav. Bank (C. C. A.) 50 F.(2d) 63; Newark 
Fire Ins. Co. v. Turk et al. (C. C. A.) 6 F.(2d) 533, 43 A L. R. 496, and cases 
cited therein; Hartford Fire Ins. Co. v. Williams et al. (C. C. A.) 63 F. 925: Sun 
Insurance Office v. Varble, Receiver, etc., 103 Ky. 758, 46 S. W. 486, 41 L. R. A. 
792; Pennsylvania Co., etc. v. Aachen & Munich Fire Ins. Co. (D. C.) 257 F. 189. 

[2] This court has held that, where the undisputed facts averred disclose that 
a claimant, as matter of law, clearly has no valid claim, a bill of interpleader 
will not lie. A party should not institute litigation on the mere possibility that 
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a wholly unfounded suit may be brought by another. Modern Order of Praetor- 
ians v. Merriman et al., supra. 

[3] But this rule does not conflict with that recognized by the great weight 
of authority to the effect that, if the applicable law is unsettled, as where the 
construction of stipulations in a contract is the subject of conflicting decisions of 
other appellate courts, interpleader may be had because of doubt as to the law. 

On principle, the annoyance of more than one suit and the hazard of a double 
recovery for the one liability may easily arise where the law of the case is in 
such doubt or uncertainty that attorneys may reasonably advise their clients, the 
conflicting claimants, to bring suits and test their respective claims. 33 C. J. pp. 
432, 433, notes 67 and 74. 

[4] Touching the claim of the wife to the proceeds of insurance awarded for 
the loss of household furniture, the bill discloses a controversy of fact between 
husband and wife as to the ownership. The stakeholder is not required to take 
the risk of choosing between the two in such case. His protection, as well as 
that of the conflicting claimants themselves, is best subserved by a proceeding 
wherein each can fully present his side of the case. The equity of the bill on this 
issue is clear, unless, as matter of law, the husband was clearly entitled to such 
fund, regardless of title and ownership. We are not called upon at this stage to 
determine the law of the contract in that regard. The question should be first 
decreed by the trial court and reviewed by this, as an appellate court. Suffice to 
say, in passing on the equity of the bill in this regard, it is not clear, as matter 
of law, that the husband is entitled to this insurance if the insured property was 
owned by the wife. We have in mind the well-defined policy of our laws 
securing to a married woman her separate estate, free from the uses of the 
husband. As for authority elsewhere, the case of Concordia Fire Ins. Co. v. 
Alexander (Mo. App.) 50 S.W. (2d) 687, is quite in point, sustaining the equity 
of interpleader in such case. 


{5] We are of opinion the original bill has equity on both grounds because of 
conflicting claims above discussed. 

_ The bill presents no case of double liability by contract, or by way of estoppel, 
which will defeat a bill of interpleader. Finn v. Missouri State Life Ins. Co., 
supra. 

Reversed and remanded. 


Anderson, C. J., and Gardner and Foster, JJ., concur. 


DEAL v. CAMDEN FIRE INS. CO. 4 Div. 804. 
Supreme Court of Alabama. March 21, 1935. 
160 Southern Reporter 225. 
3. INSURANCE. 
_Provisions of iron-safe clause of fire policy requiring keeping and preserving 
of inventories and books are reasonable and binding upon insured, though sub- 
stantial compliance therewith will suffice. 
(For other cases, see Insurance, Dec. Dig. § 335[4].) 
4. INSURANCE. 


No particular mode of keeping books is required under provisions of iron- 
safe clause of fire policy, if amount and value of goods destroyed may be 
ascertained therefrom with reasonable certainty by person of ordinary intelligence, 
with assistance of those understanding system, but otherwise unaided by parol. 

(For other cases, see Insurance, Dec. Dig. § 335[3].) 

5. INSURANCE. 


Insured’s method of bookkeeping, under which records were loosely kept and 
books were posted but once a month from memoranda slips which were placed on 
file but not preserved, held insufficient compliance with bookkeeping requirements 
of iron-safe clause in fire policy, precluding recovery for loss of store merchandise 
through fire. 

(For other cases, see Insurance, Dec. Dig. § 335[3].) 


Appeal from Circuit Court, Covington County; Emmet S. Thigpen, Judge. 
Action on a policy of fire insurance by Norma Deal against the Camden Fire 
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Insurance Company. Plaintiff, being dissatisfied with the judgment in her favor, 
appeals. 
- Transferred from Court of Appeals under section 7326, Code 1923. 

Affirmed. 

A. Whaley, of Andalusia, for appellant. 

A. R. Powell, of Andulasia, and Farmer, Merrill & Farmer, of Dothan, for 
appellee. 

GARDNER, Justice. 


Plaintiff, conducting a mercantile business in Opp, Ala., lost (on January 7, 
1933) her stock of goods and fixtures by fire, all insured by defendant company, 
a recovery was had in this suit for the insured amount as to the fixtures. But, as 
to the stock of goods, the trial court gave for defendant the affirmative charge, 
and from the judgment rendered, claimed as insufficient in amount, plaintiff 
appeals. 

25 Count 1 sought to recover for the loss of the stock of goods, and count 2, as 

amended, was for both the merchandise and the fixtures, while the third count 
was for the fixtures only. The defense as to all counts rested upon the theory 
that plaintiff willfully burned the property, or had it done by some one acting 
under her direction. 

In returning a verdict for the fixtures, the jury determined this issue in plain- 
tiff’s favor. As to the merchandise, the defendant insisted there was a breach of 
the “Iron Safe Clause,” as it is generally called, and upon conclusion of the trial 
the court let it be known that, in his opinion, under the evidence, this defense had 
been conclusively established, and he would so instruct the jury. 

[1, 2] Thereupon, and before the jury retired, plaintiff's counsel moved for a 
nonsuit as to counts 1 and 2, with bill of exceptions, to which the court replied 
a nonsuit as to the whole case would of course be grantéd if desired, but that the 
statute as to nonsuit with bill of exceptions made no provision for a nonsuit of a 
part only of a case or as to only certain counts. The motion was therefore denied 
and a verdict subsequently returned in plaintiff's favor for the insured value of 
the fixtures. 

The ruling was correct. A voluntary nonsuit is in fact an abandonment of his 
cause by the plaintiff, who thereby allows a judgment for costs to be entered 
against him. 18 Corpus Juris, 1147. At common law the one essential of a nonsuit 
was the abandonment of the case by the plaintiff, a declaration by the court that 
the plaintiff had made default in appearance at the trial to prosecute his suit. 
Danforth v. Danforth, 40 Nev. 435, 166 P. 927; 18 Corpus Juris, 1147. 

This necessarily contemplates that the cause is then withdrawn in its entirety. 
Plaintiff of course had the right to amend the complaint by striking out these 
counts, or withdrawing them, which in Southern Railway Co. v. McEntire, 169 
Ala. 42, 53 So. 158, was held to be in effect’ the same as having them stricken, 
and a like result as a nonsuit, so far as these counts were concerned, would have 
followed. Such was the holding in Southern Railway Co. v. McEntire, supra. 

The statute (section 6431, Code 1923) clearly contemplates that a voluntary 
nonsuit, with the right of review in the appellate courts, carried with it the entire 
cause—a final disposition of the cause in the trial court with taxation of costs 
against the plaintiff. A pointed illustration is found in the case of Martin v. 
Alabama Power Co., 208 Ala. 212, 94 So. 76. But we need not pursue the discus- 
sion further. There was no error in denying plaintiff’s motion. 

Considering the cause upon its merits, we are persuaded also the affirmative 


a for defendant was properly given as to the loss of the merchandise by 
re. 


The policy contained the following covenants: 

“The following covenant and warranty is hereby made a part of this policy: 

“1. The assured will take a complete itemized inventory of stock on hand at 
least once in each calendar year and, unless such inventory has been taken within 
twelve calendar months prior to the date of this policy, one shall be taken in 
detail within thirty days of issuance of this policy, or this policy shall be null 


and void from such date, and upon demand of the assured the unearned premium 
from such date shall be returned. 


“2. The assured shall keep a set of books, which shall clearly and plainly 
Present a complete record of business transacted, including all purchases, sales 
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and shipments, both for cash and credit, from date of inventory, as provided for 
in first section of this clause, and during the continuance of this policy. 


“3. The assured will keep such books and inventory, and also the last preced- 
ing inventory, if such has been taken, securely locked in a fire proof safe at 
night, and at all times when the premises mentioned in this policy are not actually 
open for business; or, failing in this, the assured will keep such books and inven- 
tories - some place not exposed to fire which would destroy the property hereby 
insured. 

“In the event of failure to produce such set of books all inventories for the 
inspection of this company, this policy shall become null and void, and such fail- 
ure shall constitute a perpetual bar to any recovery thereon.” 

Pretermitting a consideration of the matter of sufficiency of the inventory, 
also here argued, the conclusion may well be rested upon the insistence that plain- 
tiff did not keep such a set of books as to meet the above-noted covenant require- 
ments. “The object of the iron-safe clause is to enable the insurer, in case of a 
fire, to arrive more accurately than he otherwise would be able to do, at the exact 
— of the loss.” Georgia Home Ins. Co. v. Allen, 119 Ala. 436, 24 So. 399, 

[3, 4] The requirements of the policy in this respect—called by our decisions 

conditions subsequent—are held to be entirely reasonable and binding upon the 
assured though a substantial compliance therewith will suffice. Still the books must 
‘show with reasonable certainty a complete record of the insured’s business trans- 
actions, including purchases and sales for cash or credit. No particular mode of 
keeping books is required if the amount and value of the goods destroyed may be 
ascertained therefrom with reasonable certainty by a person of ordinary intelli- 
gence, with the assistance of those who understand the system with which the 
books are kept, but otherwise unaided by parol. “The law requires no particular 
form of bookkeeping; but it seems obvious that there should be something that 
perpetuates in intelligible and reasonably accessible form the memory of things as 
they were understood at their date.” Hanover Fire Ins. Co. v. Wood, 213 Ala. 132, 
104 So. 224, 226, 39 A. L. R. 1436; Insurance Co. of North America v. Williams, 
200 Ala. 681, 77 So. 159; London Assurance Corporation v. Poole, 212 Ala. 109, 
101 So. 831; Georgia Home Ins. Co. v. Allen, supra; Chamberlain v. Shawnee 
Fire Ins. Co., 177 Ala. 516, 58 So. 267. 

“The records kept and exhibited on demand, per the contract agreement, must 
be sufficient in themselves to give a reasonably and substantially correct history 
of assured’s business to the date of destruction, unaided by parol evidence other- 
wise than to indiate the system of bookkeeping employed by assured.” Insurance 
Co. of North America v. Miles, 222 Ala. 233, 132 So. 27, 28. 

[5] A brief reference to the proof will suffice to show that as a whole the 
method pursued by plaintiff as to arty permanent record kept of the business failed 
to measure up to the standard of substantial compliance with the policy covenants 
established by the above-noted authorities. 

Since her employment by plaintiff in July, 1932, Miss Harrelson has served 
as bookkeeper, converting plaintiff’s books into a double entry sytem, copying the 
books which included the inventories. This was finished August 10, 1932, and 
thereafter she ceased to do any work on the books until September 1st, when she 
posted the books for the month of August. And this continued to the date of the 
fire; that is, she would go on the first of each month and post the books for the 
preceding month. This was done from memoranda slips which were placed by 
plaintiff on a file. These slips were not preserved. 

At the time of the fire a bargain sale had been in progress several days. As 
previously noted, the date of the fire was the night of January 7, 1933. And 
illustrative of the method pursued as to posting the books only once a month— 
at the end of each month—the books preserved by plaintiff show no entries what- 
ever for the last five days, that is, from the 2nd to the 7th of January; this, of 
course, for the reason, under the system, there was to be no posting of the books 
until February 1st. Thus during an important period in plaintiff's business there 
were no entries at all, no slips preserved, and no record evidence of the business 
whatever, for the last five days. 

It appears from the proof that during 1931 plaintiff did a considerable credit 
business, and, while the credit sales were not so large for 1932, yet she did con- 
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tinue to do a credit business. But it was done solely on memoranda slips, not 
preserved, and the books disclose no credit sales» whatever. , 

As to merchandise added to the stock of goods, the books give no description, 
merely the name of the company, the date of the bill, and total amount. This we 
note only by way of illustration of the rather loose system employed, and not 
here of controlling importance. 

Plaintiff offered a number of invoices. Whether they cover all purchases, or 
what part, is left uncertain, and the exigencies of this case call for no conclusion 
thereon. Hanover Fire Ins. Co. v. Wood, 213 Ala. 132, 104 So. 224, 39 A. L. R. 
1436; National-Ben Franklin Fire Ins. Co. v. Snider, 222 Ala. 329, 132 So. 23. 

What has been said suffices to show, in the light of the cited authorities, that 
plaintiff's system of bookkeeping did not meet the covenant requirements of the 
policy and that the undisputed proof justified the court’s action. 

We have not overlooked reference in brief to evidence of plaintiff tending to 
show all the books that survived the fire were not in evidence, and were once in 
defendant’s possession. But, reduced to the last analysis, the insistence appears to 
have relation to two old books, prior to Miss Harrelson’s work, and which in no 
event could materially affect the result. 

Nor have we overlooked the case of London Assurance Corporation v. Poole, 
212 Ala. 109, 101 So. 831, cited by plaintiff. But the facts of that case bear no 
— to those here presented, and nothing therein militates against the conclu- 
sion here. 

No reversible error appearing, the judgment will stand affirmed. 

Affirmed. 

Anderson, C. J., and Bouldin and Foster, JJ., concur. 


JACOBS et al. v. FARMERS’ MUT. FIRE INS. CO. 
OF TURLOCK, Ine. Civ. 5051. 
District Court of Appeal, Third District, California. Feb. 26, 1935. 
41 Pacific Reporter (2d) 960. 
1. INSURANCE. 


Instructing that measure of insured’s recovery under fire policy was entire 
cash value of property destroyed held error where policy provided that insurer 
would not be liable beyond three-quarters actual cash value of interest of insured 
in property at time of loss. 

(For other cases, see Insurance, Dec. Dig. § 669[12].) 

2. INSURANCE. ; ; 

Under fire policy provision that if parties could not agree on amount of loss, 
they should submit question to arbitration, amount of loss held not required to be 
submitted to arbitration as prerequisite to maintenance of action on policy where 
there was no dispute regarding amount of loss. 

(For other cases, see Insurance, Dec. Dig. § 612[3].) 

3. INSURANCE. Saco 4 

Insurer which repudiated obligation on fire policy by asserting that policy was 
rendered void because insured fraudulently represented values of property and 
because insured subsequently mortgaged personalty and secured additional insur- 
ance and willfully burned property waived provision of policy requiring submission 
to arbitration of amount of loss. 

(For other cases, see Insurance, Dec. Dig. § 559[1].) 

4. INSURANCE. : Ie 

Insurer waived defense of failure to submit insured’s loss to arbitration by 
neglecting to specifically allege or prove lack of arbitration. 

(For other cases, see Insurance, Dec. Dig. § 640[5].) 

5. INSURANCE. ee 

Insurer could not escape liability on fire policy on ground that personalty was 
encumbered by chattel mortgage where at time of fire no chattel mortgage existed 
on property (Civ. Code, §§ 2956, 2973). 

(For other cases, see Insurance, Dec. Dig. § 330[4].) 

8. INSURANCE. 


Fire policy held not rendered void for double insurance because insured after 
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issuance of policy acquired other insurance for valuable rugs and linen, under cir- 
cumstances showing that insured,intended to separately insure only rugs and linen 
and was not aware that subsequent policy also included personalty previously 
insured. 

Circumstances disclosed that more than two years after the fire policy 
was issued, the insured purchased two valuable Persian handmade rugs, 
one handmade linen bedspread, and certain table linen and immediately 
insured them with an agent of an insurance company in San Francisco 
where insured lived at the time, that the insured attempted to insure the 
rugs and linen separately, but the agent merely told the insured that the 
insurance company would insure them as household goods, that the insured 
never made a claim to the defendant insurance company for damages for 
loss of those rugs and linen, and that no claim was ever made to defend- 
ant for loss on the rugs and linen. 


(For other cases, see Insurance, Dee. Dig. § 336[7].) 
10. INSURANCE. 


Fire policy excepting liability if dwelling remained vacant or unoccupied for 
more than thirty consecutive days held not voided because insured dwelling house 
was unoccupied at time of fire where insured’s parents lived on premises and con- 
tinuously occupied dwelling house except that for not more than ten days during 
hot nights they temporarily slept in tank house adjacent to dwelling house. 

Whether a dwelling house is “occupied” or “vacant” must depend on 
facts of each particular case. In general, a dwelling house is “occupied” 
when human beings habitually live in it as a place of abode. When it ceases 

to be used for living purposes or as a customary place of human habitation, 

it is unoccupied. It is not necessary that some person shall live in the 

house continuously, but it must be a usual place of abode and there must 

not be a cessation of occupancy for any considerable length of time. 

(For other cases, see Insurance, Dec. Dig. § 323[3].) 

11. INSURANCE. 


When evidence shows total loss of property insured and compliance with all 
terms of policy on part of insured except such as have been waived by insurer, 
interest is properly included on amount of obligation due under policy from date 
when loss is payable (Civ. Code, § 3287). ' 

(For other cases, see Insurance, Dec. Dig. § 598.) 

12. INSURANCE. : 

Insurer’s unwarranted denial of validity of policy will not defeat right to 
recover interest otherwise recoverable (Civ. Code, § 3287). 

(For other cases, see Insurance, Dec. Dig. § 598.) 

13. INSURANCE. se saad 

Obligation to pay interest on amount recoverable on policy is imposed on 
insurer if it fails to establish invalidity of policy because of asserted breach 
thereof by insured (Civ. Code, § 3287). | 

(For other cases, see Insurance, Dec. Dig. § 598.) 


Appeal from Superior Court, Stanislaus County; L. W. Fulkerth, Judge. 

Action by John Jacobs and another against the Farmers’ Mutual Fire Insurance 
Company of Turlock, Inc., a corporation. Judgment for plaintiffs, and defendant 
appeals. 

Reversed and cause remanded for new trial. 3 

Percy V. Long and Bert W. Levit, both of San Francisco, and Samuel V. 
Cornell, of Turlock, for appellant. \ 

Albert Picard, of San Francisco (Francis McCarty, of San Francisco, of 
counsel), for respondents. 

Mr. Justice THompson delivered the opinion of the court. 


The defendant has appealed from a judgment for damages which was rendered 
against it in a suit on an insurance policy for loss sustained on account of a fire. 

The plaintiffs are brothers. They were joint owners of a small farm at Tur- 
lock upon which there was a furnished dwelling house. The property was occupied 
by their parents. October 25, 1928, the defendant insured the house for $2,500 
for a three-year term. The same policy insured the household furniture for the 
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further sum of $1,500. September 27, 1929, John Jacobs sold and conveyed his 
undivided one-half interest in the real and personal property to his brother 
Jonathan for the sum of $3,800. In payment of this purchase price, Jonathan 
executed and delivered to his brother John a promissory note for that sum secured 
by a trust deed on the real property which is still unpaid. This transfer of 
interest in the property was subsequently approved by the insurance company. 
July 26, 1931, the dwelling house and furniture were entirely destroyed 
by fire. On the morning following the fire, Mr. E. M. Morrow, 
the secretary and local adjuster of the defendant insurance company, who resides 
at Turlock, visited the premises and inspected the ruins. He promptly ‘commun- 
icated with Mr. W. M. Way, the president of the company, who also has the duty 
of adjusting losses on account of fires. Mr. Way at once visited the premises and 
ascertained the fact that the dwelling house and furniture were almost entirely 
consumed by fire. July 28, 1931, the insurance company was served with a claim 
for damages for the loss by fire. August 24, 1931, the company was served with a 
sworn proof of loss in which each item was specifically mentioned and valued. The 
plaintiffs’ claim of loss was rejected. The amount of the claim was not disputed. 
The company did not demand an arbitration of the claim. This suit upon the 
policy was commenced February 18, 1932. The defendant filed its answer denying 
all of the material allegations of the complaint, and affirmatively alleging that the 
policy was void for the reasons that the insured persons had made false declar- 
ations regarding the value of the property and concerning the contents of the build- 
ing; that the property was burned as a result of the incendiary acts of the plain- 
tiffs; that without the knowledge of the defendant the personal property was 
encumbered by a chattel mortgage; that without the written consent of the defend- 
ant, the plaintiffs subsequently insured the personal property with another insur- 
ance company for the additional sum of $3,000; and that the dwelling house was 
uninhabited at the time of the fire. The cause was tried with a jury which returned 
a verdict in favor of the plaintiffs in the full amount of the insurance upon both 
the dwelling house and the contents thereof. A judgment was rendered accord- 
ingly. The defendant made a motion for new trial on all the grounds authorized 
by section 657 of the Code of Civil Procedure, including that of excessive damages. 
The motion was denied. The defendant has appealed from the judgment. 


The appellant contends that the court erred in refusing to grant a new trial, 
chiefly because the judgment for damages is excessive since it is for the full 
amount of the insurance’ contrary to the terms of the contract which specifically 
limit the liability to three-fourths of the “actual cash value” of the property. It 
is also asserted the judgment is not supported by the evidence; that the policy was 
rendered void by the subsequent mortgaging of the personal property and by 
securing additional insurance which was subsequently procured on the household 
equipment; that the amount of the loss was not first determined by arbitration as 
1equired by the policy; that interest was erroneously allowed on the principal 
amount of the judgment; and that the court erred in the admission of evidence and 
in the instructions which were given to the jury. 


_ [1] We are of the opinion the court erred in denying the motion for a new 
trial for the reason that the award of damages is excessive, and it is necessary to 
reverse the judgment on that account. The insurance policy specifically provides: 
“This company will not be liable beyond the three-quarters actual cash value of the 
interest of the insured in the property at the time of loss.” 


_. The highest cash value of the dwelling house was testified to by the plaintiff 
john Jacobs as follows: “Q. What, in your opinion, was the actual cash value of 
that building on July 26th, 1931? A. If you ask me that question, I would say 


exactly $3,100.00.” 


_ The plaintiff Jonathan Jacobs testified that the actual cash value of the build- 
ing at the time of the fire was $2,500. Mr. Russell, who was called in behalf of 
the plaintiffs, testified that it was then worth $2,750. There is substantial evidence 
to indicate that it was worth much less than $2,500. There is a serious conflict 
of evidence on that subject. We are unable to ascertain from the record the 
actual cash value-of the dwelling house or furniture, at the time of the fire, with 
any degree of satisfaction. The limitation of liability fixed by the policy is but 
three-fourths of the actual cash value of the property at the time of the fire. The 
court erroneously instructed the jury that “the measure of plaintiff’s recovery is 
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the (entire) cash value of the property destroyed.” The judgment is excessive. 
It is therefore necessary to reverse the judgment on that account. 


For the aid of the court upon a retrial of the cause, we deem it advisable to 
determine the law with respect to the other controverted issues in the case. 


[2, 3] It was not necessary to submit the question of the amount of damages 
sustained to arbitration as a necessary prerequisite to maintaining this action on 
the policy for the reason that there was no dispute regarding the amount of the 
loss of property. The policy provides that: “If * * * there is a failure of the 
parties to agree upon the amount of such damage or loss they shall submit the 
question of the amount of such loss to arbitration, and in that event the president 
of the company shall appoint one disinterested person to act as an arbitrator, and 
the claimant or insured shall appoint another. * * *” The plaintiffs filed with the 
insurance company their sworn proof of loss within thirty days of the time of 
the fire as required by the policy. They itemized the property which was destroyed 
and fixed their estimate of the value of each item. This claim contained no demand 
for damages for other property subsequently sought to be separately insured. They 
claimed damages for the full amount of their insurance with the defendant on 
account of a total loss of the property. Two of the agents of the company visited 
the premises immediately after the fire occurred and should be charged with 
knowledge of a total loss of the property. The defendant made no reply to the 
demand of the plaintiffs. The amount of damages claimed by the plaintiffs was 
not disputed. No demand for an arbitration of the amount of the claim was made 
by the defendant. No offer for a compromise was suggested. On the contrary, 
the entire claim was rejected. The defendant repudiated its obligation by assert- 
ing that the policy was rendered void for the alleged reasons that the plaintiffs 
fraudulently represented the values of the insured property, and because they sub- 
sequently mortgaged the personal property, secured additional duplicate insur- 
ance on the personal property, and willfully burned the property to pro- 
cure the insurance. This constitutes a waiver, on the part of the insurance com- 
pany, of the provision of the policy with respect to arbitration. Farnum v. Phe- 
nix Ins. Co., 83 Cal. 246, 23 P. 869, 17 Am. St. Rep. 233; 7 Cooley’s Briefs on Ins. 
(2d Ed.) p. 6219. In the Farnum Case above cited the syllabus correctly announces 
the rule in that regard which was determined by the court, as follows: “When the 
policy provides for an arbitration of the amount of loss in case of a failure of 
the parties to agree, no arbitration is contemplated or required, except in that 
event; and if upon presentation of the proofs of loss by the assured the insurance 
company did not object to the amount or to the proofs, but denied its liability on 
other grounds, claiming that the policy did not exist, and that it had been canceled 
before the loss for non-payment of premium, this is sufficient evidence that the 
company acquiesced in the amount of loss claimed, and thereby waived its right 
to have it determined by arbitration.” 


{[4] Moreover, the defendant waived the defense of failure on the part of the 
plaintiffs to submit their loss to arbitration by neglecting to either specifically allege 
or prove a lack of arbitration. 26 C. J., p. 502, § 706. The plaintiffs did allege that 
they had complied with all the provisions of the policy on their part. The answer 
merely denied generally that the plaintiffs had complied with all the provisions of 
the contract. So far as the evidence in this case is concerned, the arbitration may 
have actually occurred. The text of the authority last cited asserts in that regard: 
“Noncompliance with a condition of the policy making appraisal or arbitration of 
the amount of the loss a condition precedent to an action on the policy cannot 
be taken advantage of under the general issue or a general denial; it must be spe- 
cially pleaded.” 


It will be observed that the policy in this case does not absolutely require arbi- 
tration as a condition precedent to the maintenance of an action. It is only when 
there is a dispute between the parties regarding the amount of the damages sus- 
tained that arbitration is required. The case of Old Saucelito Land & Dry Dock 
Co. v. Commercial Union Assurance Co., 66 Cal. 253, 5 P. 232, 233, relied on by 
the defendants, may be readily distinguished from the principle above announced. 
In the case last mentioned, the complaint specifically alleged “that a difference arose 
as to the amount of loss.” In that event an arbitration did become a condition 
precedent to the maintenance of the action. The court quite properly held in that 
case that the failure to arbitrate the amount of the disputed loss was a bar to the 
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action. In the present case no such dispute was alleged or proved. The failure to 
arbitrate the amount of the loss was therefore not a bar to this action. 

It neither appears from the evidence that the personal property was encum- 
bered by a chattel mortgage at the time of the fire, nor that the policy is void on 
that account. The contract merely provides that: “This company shall not be liable 
for loss or damage to any property insured hereunder while encumbered by a chat- 
tel mortgage.” It does appear without conflict of evidence that the plaintiff John 
Jacobs sold and assigned his interest in the real and personal property to his 
brother Jonathan on September 27, 1929, in consideration of the sum of $3,800, for 
which amount he gave his promissory note. On the same date the conveyance was 
approved by the insurance company and the policy was assigned to Jonathan. The 
only evidence that the personal property was ever covered by a chattel mortgage 
is the testimony of Jonathan Jacobs, as follows: 

“Q. Did you give your brother a mortgage on anything? * * * A. I gave a 
mortgage for my brother, whatever they had. * * * 

“Q. The furniture included? A. From 1925 to 1929, yes sir. 

“Q. The mortgage on the furniture, you didn’t put in writing did you? A. Mr. 
Cornell, that is my brother’s fault, because when he took the deed with Mr. Wilcox, 
just he put in there so much mortgage, I didn’t know he don’t put (in) the fur- 
niture.” 

{[5] From the foregoing evidence, it seems apparent that the personal property 
was not mortgaged. The witness evidently had the impression that the trust deed 
on the real property would also cover the personal property. But it did not cover 
the personal property. No chattel mortgage was ever executed, regardless of the 
intention of Jonathan in that regard. Assuming, without so deciding, that the per- 
sonal property was mortgaged, the undisputed evidence is that it was only mort- 
gaged “from 1925 to 1929.” It follows that at the time of the fire on July 26, 1931, 
no chattel mortgage existed on the property. This is not a violation of the contract 
which provides merely that the company shall not be liable “while (the property) 
is encumbered by a chattel mortgage.” 

[7, 8] We are of the opinion the subsequent insurance of two valuable Persian 
handmade rugs, one handmade linen bedspread, and certain table linen, on May 7, 
1931, at San Francisco, by the Norwich Union Fire Insurance Society, was not a 
violation of the provisions of the defendant’s policy which declares that it shall 
become void “if the insured now has or shall procure any other insurance whether 
valid or not, on property covered in whole or in part by this policy.” It appears 
that in May, 1931, the plaintiff Jonathan Jacobs, who then lived and worked in San 
Francisco, procured two valuable Persian rugs, and certain other valuable hand- 
made bedspreads in San Francisco. He immediately went to the agent of the Nor- 
wich Union Fire Insurance Society at San Francisco to insure them. It seems 
evident from the testimony of Jonathan that he attempted to insure them separately 
from the other household goods in the dwelling house at Turlock, although in reply 
to an inquiry from the agent, he said he was going to send them to his father and 
mother at Turlock to keep for him. The agent merely told him he would insure 
them as household goods. It is true that the policy of the Norwich Union Fire 
Insurance Society for the sum of $3,000 did purport to cover generally “household 
furniture * * * (in dwelling house only) on the following described property, all 
only while situate (at) Route 4, Box 840, adjoining city limits of Turlock.” It 
satisfactorily appears from the evidence that Jonathan did not intend to procure 
double insurance on any of the personal property. Indeed he testified that he 
sought only separate insurance on the subsequently purchased rugs and linen. It 
does not appear that he even knew the Norwich Union policy had been issued to 
also cover the household goods which were previously kept and insured in the Tur- 
lock dwelling house. No agent of the last-mentioned insurance company was called 
to testify that the insured sought to procure double insurance. It is a well-known 
Drinciple that the construction of a contract depends on the intention of the parties 
thereto. All of the circumstances of the case indicate that Jonathan intended to 
separately insure only the valuable rugs and linen. He insured them immediately 
after acquiring them in San Francisco; he specified those particular items in his 
application for insurance: he never made a claim to the defendant insurance com- 
pany for damages for the loss of those rugs and covers. His proof of loss which 
Was submitted to the defendant company after the fire occurred specified each item 
of personal property and the value thereof, for the loss of which damages were 
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claimed in the aggregate sum of $1,616. The subsequently insured property was 
not included therein. No claim was ever made to the defendant company for loss 
on the rugs and linen. We are of the opinion the defendant’s policy was not rend- 
ered void for a double insurance on the personal property under the circumstances 
of this case. 

[10] There is no merit in the contention of the defendant that the policy was 
yendered void for the alleged reason that the insured dwelling house was unoc- 
cupied at the time of the fire. The contract provides in that regard: “The privi- 
lege for the within described dwelling to remain vacant or unoccupied is hereby 
increased to thirty (30) consecutive days.” The undisputed evidence is that the 
father and mother of the plaintiffs lived on the premises and continuously occupied 
the dwelling house, execept that for not more than ten days during the hot nights 
of July they temporarily slept in the tank house adjacent to the dwelling house. 
During all that time they lived in and about the dwelling house. To merely sleep 
in an adjoining tank house for comfort during certain hot nights under the cir- 
cumstances of this case does not render the dwelling house vacant or unoccupied. 
26 C. J., p. 213, § 259. The authority last cited declares in that regard: “Whether 
a dwelling house is occupied or vacant must depend upon the facts of each partic- 
ular case; * * *. In general a dwelling house is occupied when human beings habit- 
ually live in it as a place of abode. When it ceases to be used for living purposes 
or as a customary place of human habitation it is unoccupied. It is not necessary 
that some person shall live in the house continuously, but it must be a usual place 
of abode, and there must not be a cessation of occupancy for any considerable 
length of time.” 

In the present case the policy specifically authorized a vacancy of the dwelling 
house for a period of thirty days. The policy was not violated in that regard. 

[11-13] When the evidence shows a total loss of the property insured, and a 
compliance with all of the terms of the policy on the part of an insured person, 
except such as have been waived by the insurance company, interest is properly 
included on the amount of the obligation due under the terms of the policy, from 
the date when the loss is payable. The mere unwarranted denial of the validity of 
the contract on the part of the insurance company will not have the effect of defeat- 
ing the right to recover interest otherwise recoverable under the provisions of 
section 3287 of the Civil Code. 26 C. J., p. 575, § 795; Rogers v. Manhattan Life 
Ins. Co. of N. Y., 138 Cal. 285, 71 P. 348. In the present case, assuming that there 
is no dispute regarding the amount of the loss which was sustained, the plaintiffs 
are entitled to interest on the amount ascertainable under the terms of the policy 
from the date of the filing of the proof of loss with the insurance company on the 
theory that it was conceded its obligation to pay three-fourths of the total amount 
of insurance by failing to dispute the proof of loss. This obligation is imposed in 
the event that the defendant fails to establish the invalidity of the insurance policy 
on account of any asserted breach thereof on the part of the plaintiffs. 

For the reason that the judgment is excessive, it is hereby reversed and the 
cause is remanded for a new trial. 

I concur: Pullen, P. J. 


NATIONAL FIRE INS. CO. v. SHUMAN. No. 24077. 
Court of Appeals of Georgia, Division No. 2. Feb. 26, 1935. 
Rehearing Denied March 2, 1935. 

178 Southeastern Reporter 758. 


1. INSURANCE. 

Where insured, at insurer’s instance, attempted to obtain appraisement of 
loss by arbitration, as provided by fire policy, limitation in policy governing suit 
thereon was tolled during pendency of proceedings for appraisement and of case 
involving validity of appraisement. 

(For other cases, see Insurance, Dec. Dig. § 622[3].) 

3. INSURANCE. 

Evidence that insurer’s refusal to pay fire loss was in bad faith held insufh- 
cient to authorize insured’s recovery of damages and attorney’s fees (Civ. Code 
1910, § 2549). 

(For other cases, see Insurance, Dec. Dig. § 665[1].) 


Error from Superior Court, Bullock County; Wm. Woodrum, Judge. 
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Suit by L. J. Shuman against the National Fire Insurance Company. Judg- 
ment for plaintiff, and defendant brings error. 

Affirmed on condition. 

Jones, Johnston, Russell & Sparks, of Macon, for plaintiff in error. 

Leon §. Tomlinson, of Statesboro, for defendant in error. 

Syllabus Opinion by the Court. 

STEPHENS, Judge. 

{1} 1. Since, where a policy of fire insurance contains a provision that in the 
event of a disagreement as to the amount of loss sustained the ascertainment of 
the loss shall be submitted to two appraisers, one of whom is to be selected by 
the insured and the other by the insurer, and the two appraisers thus chosen shall 
select an umpire, who, together with the appraisers, shall estimate the loss, and 
where the parties pursuant to this provision of the .contract agree upon an 
appraisement as therein provided, the period of limitation provided elsewhere in 
the policy that no suit or action on the policy shall be sustainable in any court 
unless commenced within twelve months next after the fire does not run during 
the pendency of the appraisement proceedings (Atlas Assur. Co. v. Williams, 158 
Ga. 421, 123 S. E. 697; Insurance Co. of North America v. Folds, 35 Ga. App. 
720, 135 S. E. 107), it necessarily follows, upon an application of the same prin- 
ciple, that in the event of a disagreement between the parties as to the amount of 
loss, notwithstanding both parties may not have agreed to an appraisement as 
provided in the policy, but where the insured is induced by the insurer, by a sug- 
gestion through the insurer’s authorized agent, to resort to an appraisement of 
the property, and the insured proceeds to obtain an ascertainment of the amount 
of the loss by appraisers and appoints an appraiser as provided in the policy, and 
so notifies the insurer, but where the insurer before the insured has done this 
notifies the insured that arbitration is not necessary, and fails to name an 
appraiser, and refuses to go on with the appraisement, but where the appraiser 
appointed by the insured, together with the umpire selected by the superior court 
at the instance of the insured, afterwards proceeds to hear evidence for the pur- 
pose of determining the amount of the loss, and they make an award finding the 
amount of the loss, and this award is yoid because, by a failure of the insurer to 
select an appraiser as provided in the policy, there was no legal appraisement, and 
where the insurer excepts to this judgment by bill of exceptions in the Court of 
Appeals, there has been an attempt by the insured at the instance of the insurer 
to arbitrate the loss as provided under the provisions of the policy, and while the 
proceedings, although they are void, are pending and there has been no final 
adjudication in the Court of Appeals, the period of limitation provided in the 
policy, that no suit or action on the policy shall be sustainable in any court unless 
commenced within twelve months next after the fire, does not run during the 
pendency of the appraisement proceedings and the pendency of the case in the 
Court of Appeals. Where a suit against the insurer to recover on the policy for 
the loss is afterwards brought by the insured within the period of limitation pro- 
vided by law, and also within twelve months next after the fire, considering the 
twelve-month period of limitation as having been suspended during the pendency 
of the proceedings for appraisement including the pendency of the case on a bill 
of exceptions in the Court of Appeals, the court, under the above ruling, did not 
err in overruling the demurrer to the petition upon the ground that it appeared 
from the allegations of the petition and the provisions of the policy attached that 
the suit was filed more than twelve months next after the fire. See this same case 
National Fire Insurance Co. v. Shuman, 44 Ga. App. 819, 163 S. E. 306; Lamb v. 
Howard, 150 Ga. 12, 102 S. E. 436. 

[2] 2. It appears conclusively and as a matter of law from the undisputed 
evidence that the plaintiff’s suit was not barred under the twelve months’ limita- 
tion for the bringing of a suit as provided in the policy, and the charge of the 
court stating plaintiff's contentions in this respect, and submitting to the jury the 
issue as to whether the plaintiff's suit was so barred, was harmless to the defend- 
ant. 

[3] 3. In a suit to recover upon a fire insurance policy for damage to personal 
property such as a piano, caused by fire, where the defendant denies liability under 
the policy, and where it appears from the evidence that after the damage to the 
property the plaintiff contended that although the property was not totally 
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destroyed it was nevertheless a total loss and that the property could not be 
restored by being repaired, and where the defendant contended that the property 
was not a total loss but could be repaired, and offered to repair the property in 
compliance with a provision of the policy that the defendant had an option to 
repair the property, the evidence is insufficient to authorize an inference that the 
defendant’s refusal to pay the loss was in bad faith. Civ. Code 1910, § 2549. The 
verdict in so far as it finds damages and attorney’s fees is unauthorized. 

4. The petition set out a cause of action and the court did not err in over- 
ruling the demurrer thereto. The evidence authorized the verdict found for the 
plaintiff, and no error appears. 

5. The judgment is affirmed on condition that the plaintiff, before the judg- 
ment of this court is made the judgment of the triaf court, write off from the 
verdict the amounts found for damages and attorney’s fees; otherwise the judg- 
ment is reversed. 

Judgment affirmed on condition. 

Jenkins, P. J., and Sutton, J., concur. 


MILLER v. MUTUAL FIRE &.TORNADO ASS’N OF CEDAR RAPIDS. 
No. 42763. 
Supreme Court of Iowa. March 5, 1935. 
259 Northwestern Reporter 572. 
1. INSURANCE. 

When insured had been misled into thinking that nothing further will be 
required of him, and. has on that account failed to take further steps which he 
might have taken, insurer cannot take advantage of such failure induced by it or 
its authorized agent acting for it, for purpose of defeating its liability under 
policy. 

(For other cases, see Insurance, Dec. Dig. § 388[3].) 

2. INSURANCE. 

Failure of insurer to respond to communications by insured and failure of 
adjuster to call upon insured as promised, with reference to claim, should warn 
insured to do everything required by policy to make claim effectual, and cannot be 
said to have justified him in assuming that loss would be paid without compliance 
with conditions. 

(For other cases, see Insurance, Dec. Dig. § 388[3].) 

3. INSURANCE. 

In action under insurance policy for injuries to horse by lightning, evidence 
respecting insurer’s conduct in connection with letter sent to it by insured held 
not to justify submission of question of waiver of proofs of loss, particularly 
where insured, in pleading, based claim of waiver upon conversation between 
insured and insurer’s adjuster (Code 1931, §§ 9045, 9046). 

(For other cases, see Insurance, Dec. Dig. § 669[9].) 

4. INSURANCE. 

Insured cannot rely upon waiver of proofs of loss arising out of alleged 
agreement of insurer’s adjusting agent made after time within which affidavit con- 
stituting proofs of loss should have been filed under terms of policy (Code 1931, 
§§ 9045, 9046). 

(For other cases, see Insurance, Dec. Dig. § 556[2].) 

5. INSURANCE. 

In action under insurance policy for injuries to horse by lightning, details of 
conversation between insured and insurance agent who solicited policy, at time 
letter was written to insurer respecting claim, held inadmissible, where it went 
beyond mere reference to subject-matter of letter. 

(For other cases, see Insurance, Dec. Dig. § 662[1].) 

Appeal from District Court, Clarke County; Homer A. Fuller, Judge. 

Action at law to recover under a policy of insurance. From a verdict and 
judgment in favor of the plaintiff, the defendant appeals. 

Reversed. 

Grimm, Elliott, Shuttleworth & Ingersoll, of Cedar Rapids, for appellant. 
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O. M. Slaymaker and R. E. Killmar, both of Osceola, for appellee. 
DoneEGAN, Justice. 


In June, 1930, the Mutual Fire & Tornado Association of Cedar Rapids, Iowa, 
issued a policy of insurance which, among other things, insured the horses owned 
by Phillip Miller against damage by fire, lightning, and other causes. On July 13, 
1932, while such policy of insurance was in effect, Miller notified W. S. Barnard, 
the agent who had solicited the said policy of insurance, that one of the horses 
thus insured had been injured by lightning on July 10, 1932, and on the same day 
Barnard wrote the insurance company a letter telling it of the loss claimed by 
Miller. No acknowledgment of the receipt of this letter was ever made by the 
iisurance company to either Miller or Barnard, and on August 3, 1932, upon the 
request of Miller, Barnard again wrote the insurance company in regard to the 
matter. No answer or other communication was received from the insurance com- 
pany in response to this second letter. Thereafter, some time during the month 
of October, an adjuster of the insurance company went to Miller’s farm and 
talked to him about his claim. According to Miller’s testimony, the agent of the 
insurance company told him that he had no claim. Miller thereupon became indig- 
nant, and the agent finally said: “Now, old man, don’t get excited. I am going 
down here, I have got some more claims like this. I am going down here to see 
then I will be back and if this mare ain’t right, I will pay for it.” 


No further communications passed between Miller and the insurance company 
until March 11, 1933, when, at the request of Miller, Barnard again wrote the 
insurance company asking it what it intended to do about Miller’s loss. The insur- 
ance company replied to this letter on March 15, 1933, and stated that its record 
in regard to the case had been closed since October 31, 1932, when its adjuster 
reported to it that he had informed Mr. Miller that the provisions of the policy 
contract would have to be followed and that no claim could be allowed. Following 
the receipt of this letter, Miller instituted the present action, which resulted in a 
verdict and judgment for the plaintiff in the sum of $150. From such judgment 
and rulings the defendant appeals. 


Many errors are alleged by appellant as grounds for reversal. We will first 
consider appellant’s contention that the court erred in submitting the case to the 
jury, because there was no evidence whatever that the appellee had complied with 
the requirements of the policy in regard to furnishing proofs of loss and because 
there was no evidence to support the appellee’s claim that such proofs of loss had 
been waived. 

The policy in question contained the following provision: “XIV. If loss occur 
the insured shall as soon as practicable after he ascertains the fact of such loss, 
give notice in writing thereof to the association, protect the property from further 
damage, forthwith separate the damaged and undamaged personal property, and 
put it in the best possible order, and shall, within sixty days from the date of 
loss, except loss or damage to live stock, which notice must be given in five (5) 
days, furnish this association with notice thereof in writing accompanied by 
affidavit stating the facts as to how the loss occurred and the extent thereof, so 
far as such facts are within his knowledge.” 


The above provisions of the policy in regard to the time for giving notice and 
iurnishing affidavit of loss conform to the provisions of section 9045 and 9046, 
Codes of 1927 and 1931, and it is not claimed that any affidavit of loss was ever 
furnished by appellee. 

The letters sent to the insurance company by Barnard on July 13 and August 
3, 1932, are as follows: 

“Osceola, Iowa, July 13, 32. 
my Lindley Coon, Sec’y 

“Dear Sir: Mr. Philip Miller, insured under policy No. 80681, came to my 
office this morning and said he had a mare damaged by lightning on the night of 
July 10, 1932. I asked him if there was any marks on the animal and he said 
none that he could see. I told him I would report it to the company and wait and 
see the outcome as the mare would probably be better or die in a few days and 


meantime if she lived he had better have a veterinary examine her and see what 
he could find.” 
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“Farmers of Cedar Rapids 
“Department of First American Fire Insurance Company 


“Osceola, Iowa, August 3, 1932. 
“J. Lindley Coon, Sec’y. Cedar Rapids, Iowa 


“Policy No. 80681 Phillip Miller 


“Dear Sir: The assured came to my office today and reported a damage to a 
horse by lightning. He thinks the horse was hurt on July 9th, 1932, and told me 
it has never been right since that. Dr. H. D. Rosengrant was with him and he 
had examined the horse and thinks its condition is a result of lightning. 

“Awaiting your advice, I am 

“Yours truly, 
“[Signed] W. S. Barnard.” 

Nothing further occurred between the parties until October, when the agent 
of appellant visited appellee’s farm and the conversation to which we have here- 
tofore referred took place. 

[1] I. Appellant contends that, even if the letter of July 13th be construed as 
the notice which the policy and the statute provide must be given within 5 days, 
still the appellee cannot recover because he never furnished the affidavit of loss 
which both the policy and the statute require must be furnished the insurer 
within 60 days from the date of the loss. Appellee meets this contention with the 
claim that such affidavit was waived. 

The court, in its instruction No. 7, told the jury, in substance, that plaintiff 
claimed that he had mailed a letter within 5 days of the damage, and that on 
August 3d he mailed a second letter advising the defendant of his damage “with 
offers to furnish additional and further proof”; that defendant kept said letters 
and offer without reply until late in October, when its adjuster visited plaintiff 
and agreed to pay the damage; that, if it found that the plaintiff did mail the 
letters as alleged, and did, within 60 days, inform the defendant as to all the facts 
so far as known as to the cause of the damage to the horse, then the defendant 
might waive the filing of further and additional proofs of loss; and that, if the 
defendant “did by its acts and conduct waive the filing of the proof of loss that 
was furnished by the plaintiff,” the defense of failure to furnish proof of loss 
within 60 days would fail. 

Appellant complains of this instruction because it wrongfully told the jury 
that the letter of August 3d contained “offers to furnish additional and further 
proof,” whereas no such offers were contained in said letter. An examination of 
said letter seems to us to support this contention of appellant. Appellant further 
contends that said instruction was erroneous because it submitted to the jury the 
question of waiver growing out of the letters of the plaintiff to defendant and 
defendant’s silence and failure to answer the same. Appellee, on the other hand, 
argues that the letters of July 13th and August 3d contained all the facts in 
regard to the loss which were known to appellee; that these letters were sufficient 
to apprise the appellant that they contained all such facts; that, if appellant 
desired further information or proof, it should have notified appellee to that 
effect; and that, by failing to ask for further proof, the appellant by its conduct 
waived the furnishing of the affidavit of loss provided for in the policy. 

[2, 3] The waiver here claimed is not an express waiver, but one to be 
implied from the conduct of the appellant, and is based upon the principle of 
estoppel. As stated in Ervay v. Fire Ass’n of Phila., 119 Iowa, 304, 93 N. W. 290, 
292, such waiver arises “when the plaintiff has been misled into thinking that 
nothing further will be required of him, and has on that account failed to take 
further steps which he might have taken, then the company cannot take advantage 
of such failure induced by it, or its authorized agent acting for it, in the matter 
for the purpose of defeating its liability under the policy.” 

In all the cases cited by appellee, and in all those to which our attention has 
been called, there was either some sort of proofs furnished which were defective 
or something was furnished by the insured which showed that it contained all 
the facts within his knowledge and that he was relying on the insurer to inform 
him if any further proof was required. In this respect we think all such cases 
differ from the case at bar. The letters of July 13th and August 3d do not pur- 
port to be the proof of loss required by the policy, and neither of them contais 
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anything from which the insurance company should have inferred that there were 
no other facts within the knowledge of the insured, and that he was relying on 
the insurance company to notify him if any further proof was required. So far as 
we have been able to discover, in no case where the facts were such as they are 
in this case has mere silence on the part of the insurer been held to amount to a 
waiver. As said in Ervay v. Fire Ass’n of Philadelphia, 119 Iowa, 304, 93 N. W. 
290, 292: “The failure of the company to respond to communications by plaintiff 
or his attorneys, and the failure of the adjuster to call upon him as promised, 
with reference to the claim, ought to have warned him to do everything required 
by the policy to make his claim effectual, and certainly cannot be said to have 
justified him in assuming that the loss would be paid without compliance with the 
conditions.” See Kirkman v. Farmers’ Ins. Co., 90 Iowa, 457, 57 N. W. 952, 48 
Am. St. Rep. 454; Ervay v. Fire Ass’n of Philadelphia, 119 Iowa, 304, 93 N. W. 
290; Ruthven Bros. v. American Fire Ins. Co., 92 Iowa, 316, 60 N. W. 663; State 
Ins. Co. v. Lock, 191 Iowa, 1083, 183 N. W. 311; Woodard v. Security Ins. Co., 
201 Iowa, 378, 207 N. W. 351. 


[4] We think there was nothing in the conduct of the appellant in connection 
with the letters sent to it by the appellee that would justify the court in sub- 
mitting the question of waiver of proofs of loss to the jury. Moreover, both in 
his petition and in his reply to appellant’s answer the appellee based his claim of 
waiver upon the conversation had between him and the appellant’s adjuster and 
not upon the appellant’s conduct in reference to the letters sent to it, and there is 
in the record no evidence that the appellee intended the letters written by him, or 
_ s them, to supply the place of the affidavit or proofs of loss required by 
the policy. 


[5] II. In its instruction No. 9 the court told the jury, in substance, that the 
plaintiff claimed that in October, while there was still a controversy over the 
plaintiff's proofs and claims for damages, the adjuster agreed to settle and com- 
promise the claim and pay the damages sustained, and that, if they so found, . 
such a promise and agreement would be a valid and binding agreement, and plain- 
tiff would be entitled to recover. Appellant complains of this instruction and of 
the submission of the question of waiver of proofs of loss on the ground on 
which it was therein submitted to the jury. It is undisputed in the evidence that 
the conversation between the appellee and appellant’s adjuster did not occur until 
some time in October, 1932, more than 60 days after the alleged damage to the 
horse had happened, and appellant contends that, even if the agreement had been 
made with appellee by appellant’s adjuster, as contended by appellee, this could 
not constitute a waiver, because it occurred after the time fixed by the statute and 
terms of the policy within which proofs of loss must be furnished. So far as we 
can find, this precise question has been before this court in only one case prior to 
this appeal. In Fairgrave v. Illinois Bankers’ Life Association, 211 Iowa, 329, 233 
N. W. 714, 717, a policy of life insurance provided that, if the insured became 
totally and permanently disabled, one-half of the amount of insurance would be 
paid on due proof thereof, and the by-laws of the association, which by reference 
were made a part of the insurance contract, provided that proof of such per-. 
manent and total disability must be given within 90 days after the happening of 
the total and permanent disability. The insured suffered a paralytic stroke on 
September 9, 1925, and as a result thereof she became mentally incompetent soon 
thereafter. No proofs of permanent and total disability were furnished the asso- 
ciation within 90 days from the commencement of such disability, or at any other 
time, and the first notice of such disability was in a letter dated July 15, 1927, in 
which one of the beneficiaries under the policy wrote the insurer asking if she 
was not entitled to some consideration. A second letter was written to the insurer 
by the legal guardian of the insured about September, 1927. No other proof of 
total and permanent disability was received by the insurer, and no demand for 
blanks upon which to make such proofs was‘made upon it. Under date of October 
18, 1927, the insurance association wrote a letter refusing to honor any claim 
under said certificate. The insured was still alive at the time that this letter was 
Written. Suit was brought upon the policy, and it was claimed that the letter of 
the insurance company denying liability would constitute a waiver of the furnish- 
ing of proofs of disability. In reversing the case and holding that such denials of 
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liability could not be held to be a waiver of proofs, this court, speaking through 
Mr. Justice De Graff, said: 

“By so denying liability can it be said that the association waived its right to 
refuse payment of the disability benefit because of nonconformance with the 
express provisions of the contract upon which such disability benefit became pay- 
able, to wit, the furnishing of proofs within ninety days after the commencement? 
We cannot go that far and deprive the association of a right which had accrued 
to it under the laws of this state. However hard and cold-blooded the instant 
decision may seem with respect to the terms and provisions of the insurance con- 
tract, we are committed to the doctrine that while the laws of the state of Iowa 
permit parties to make contracts in plain and unmistakable language, this court 
may not change that language and read into the contract other terms which were 
not agreed upon at the time of the making of such contract.” 


The holding in the above case finds support in the cases of Smith v. American 
National Insurance Company, 111 Ark. 32, 162 S. W. 772, and Illinois Bankers’ 
Life Association v. Byassee, 169 Ark. 230, 275 S. W. 519, 41 A. L. R. 379. 

Appellee has cited no case dealing with the precise question here presented. 
In our opinion, this question is controlled by our holding in the Fairgrave Case 
and the cases therein cited, and the appellee cannot rely upon a waiver arising 
out of the alleged agreement of the adjusting agent of appellant with appellee, 
which was made after the time within which the affidavit constituting proofs of 
loss should have been filed under the terms of the policy. 

[6] III. Error is alleged on the part of the trial court in overruling appel- 
lant’s objections to the admission of the evidence of appellee, as a witness, to the 
details of the conversation which occurred between him and Barnard, who was the 
agent who had solicited the policy at the time that the letter of July 13, 1932, was 
written. We think this evidence went beyond mere reference to the subject-matter 
of the letter, as contended by appellee, and that the appellant’s objection should 
have been sustained. However, we find nothing in such evidence which, to our 
mind, would be so prejudicial as to warrant a reversal on that account alone. 

Similar complaint is made because the trial court overruled appellant’s objec- 
tions to the evidence of the witness, Barnard, as to the details of such conversa- 
tion. What we have said above in regard to the testimony of the appellee applies 
also to the testimony of this witness. 

[7] IV. Objection is also made to the ruling of the court in allowing the 
introduction of a carbon copy of the letter claimed by appellee to have been 
written by Barnard on July 13, 1932. It appears that no request for the produc- 
tion of the original of this letter was made until the witness, Barnard, was called 
upon to testify, at which time the attorney for the appellant stated that he had 
no notice to produce such a letter, did not have the original of it in his files, and 
had no knowledge that there was such a letter. After some preliminary questions 
had been answered, the carbon copy was allowed to be introduced over appellant's 
objection that no notice had been given to it to produce the original. In thus 
overruling appellant’s objection to the introduction of secondary evidence, we think 
the trial court was in error. Burlington Lumber Co. v. Whitebreast Coal & Mining 
Co., 66 Iowa, 292, 23 N. W. 674; Carper v. Ridpath, 168 Iowa, 22, 149 N. W. 841; 
Singmaster & Son v. Robinson, 181 Iowa, 522, 164 N. W. 776. 

[8, 9] V. Upon the cross-examination of the witness Barnard the following 
appears: 

“Mr. Shuttleworth: Q. Did you make an examination during the noon hour 
of your records as to whether or not you had any certificate from the Secretary 
of State appointing you as an agent to solicit business for the Mutual Fire and 
Tornado Association? A. I didn’t find any certificate, neither did I find I had 
wrote any business during that period, but I think I still have the agency from 
the fact that I wrote a man on the installment plan and I was sending his pre- 
miums in each year for him and it hadn’t expired yet. 

“Mr. Shuttleworth: I move to strike all that part of the answer of the wit- 
ness being the opinion and conclusion and a voluntary statement. 

“Mr. Slaymaker: That is part of the answer. 

“The Court: Answer thay stand. (To which ruling of Court the party or 
parties adversely affected are given an exception.)” 

It is urged that the court erred in overruling the appellant’s motion to strike. 
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We think it quite clear that the answer was not responsive to the question asked 
and that a motion to strike the whole answer, if made, would have been good. 
However, the motion made was to strike that part of the answer which con- 
stituted the opinion and conclusion and voluntary statement of the witness. No 
doubt the motion could have been more explicit. However, an examination of the 
answer and the motion seems to make it apparent that the motion referred to the 
statement of the witness as to what he thought because of the fact that he had 
written a man on the installment plan. This statement was clearly an opinion and 
conclusion of the witness, and also a voluntary statement, and, in overruling the 
defendant’s motion to strike that portion of the answer, we think the trial court 
was in error. 

[10] VI. Complaint is made as to the statement of the issues contained in the 
court’s instruction No. 1. In this instruction the court told the jury, among other 
things, that the plaintiff claimed that about 30 days after the injury to his horse 
on July 10, 1932, the adjuster of the defendant interviewed the plaintiff in regard 
to the loss. If this visit of the adjuster had been in August, it would have been 
within the 60-day period for filing the proof of loss, and the agreement which 
the adjuster is claimed to have made would have been a waiver of such proof. 
But, while this claim was made in the petition, there was an entire absence of 
any evidence to show that the adjuster visited the plaintiff before October. In no 
other place in the instructions did the court tell the jury that there was no evi- 
dence to support this claim of plaintiff's petition, and, in thus stating the claim 
as contained in the petition without informing the jury that there was no evidence 
to support it, we think the trial court was in error. 

Many other errors are alleged in regard to rulings of the trial court and in 
regard to instructions given. A consideration of all of these alleged errors would 
require this opinion to be extended to unnecessary length. We believe that the 
alleged errors, which have not been discussed, are such as will not occur upon a 
retrial of the case, and, for that reason, we deem it unnecessary to give them 
further consideration. 

For the reasons stated in the opinion, the judgment appealed from is hereby 
reversed. 

Reversed. 

Anderson, C. J., and all the Justices concur. 


NATALINI v. NORTHWESTERN FIRE & MARINE INS. CO. 
SAME vy. CONTINENTAL INS. CO. OF NEW YORK. No. 42678. 
Supreme Court of Iowa. March 12, 1935. 

259 Northwestern Reporter 577. 


3. INSURANCE. 
Defense to action on fire insurance policy that plaintiff caused incendiary fire 
need not be proved beyond reasonable doubt. 
(For other cases, see Insurance, Dec. Dig. § 665[4].) 
4. INSURANCE. 
Evidence, in action on fire insurance policy, held sufficient to take to jury 
question of incendiary character of fire. 
(For other cases, see Insurance, Dec. Dig. § 668[10].) 
4. INSURANCE. : 
Evidence tending in any manner to establish incendiary character of fire 
requires determination of such question by jury, in law action on fire insurance 
policy, though weak. 
(For other cases, see Insurance, Dec. Dig. § 668[10].) 
7, INSURANCE. , 
Overinsurance is insufficient in and of itself to warrant finding by jury that 
insured, suing on fire policy, caused fire. 
(For other cases, see Insurance, Dec. Dig. § 665[4].) 
8. INSURANCE. ; ; J 
Evidence, in actions on fire insurance policies, held sufficient to take to jury 
question of insured’s connection with fire. 
(For other cases, see Insurance, Dec. Dig. § 668[10].) 
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Mitchell, J., dissenting. 

Appeal from District Court, Webster County; Sherwood A. Clock, Judge. 

Actions against two insurance companies are consolidated to recover fire 
losses growing out of the same fire. They involve the same facts, are governed 
by the same rules of law, and were tried together. The court directed a verdict in 


favor of plaintiff-appellee in the sum of $1,650. Defendants appeal. The opinion 
states the facts. 


Reversed. 

Stipp, Perry, Bannister & Starzinger, of Des Moines, and Thomas & Loth, of 
Ft. Dodge, for appellants. 

Price & Burnquist, of Ft. Dodge, for appellee. 

KINTZINGER, Justice. 

On February 3, 1933, appellee conducted a grocery store and meat market in 
the city of Fort Dodge. On August 26, 1932, he took out a policy in the Continental 
Insurance Company for $3,000, covering his stock of merchandise and fixtures, and 
on October 3, following, he took out an additional policy in the Northwestern 
Company for $1,000 on the same property. About 2 a. m. February 3, 1933, a fire 
occurred in the building occupied by appellee, resulting in damages to appellee’s 
stock and fixtures, for which he brought this action. 

Appellants, as a separate defense, allege that the damage to appellee’s property 
resulted from a fire caused or procured by appellee. 

All of appellee’s employees left the store building about 6 or 6:30 p. m. the 
evening before the fire. Appellee, who was the last to leave the store that evening, 
left about 7 p. m. There were only two entrances to the store—one in front and 
one in the rear. Both entrances were securely locked by appellee before he left, 
and he had all keys to the building in his possession at that time. Appellee was a 
single man, and on leaving the store he went to his boarding house, where he visited 
until about 10 or 11 p. m., when they all went up stairs. 

The fire was discovered between 2 and 3 a. m. by a policeman who immediately 
notified the fire department, which also notified appellee. Upon the arrival of the 
firemen, they found both the front and rear doors securely locked, and forced an 
entrance into both doors. The store occupied a large room partially divided by a 
large refrigerator located between the front and rear portion of the room. The 
only entrance to the basement was through a trapdoor near the rear wall of the 
storeroom. A furnace was located in the basement. After entering the building, 
the firemen found three separate and distinct fires in the building; one in the front 
part of the room between the refrigerator and the counter; the second in the rear 
part of the room, back of the refrigerator; the third in the basement near some 
empty wooden crates and boxes not far from the furnace. There was evidence 
introduced tending to show that there was no connection between the fire in the 
basement and those on the main floor; neither was there any evidence that inflam- 
mabie material such as gasoline or kerosene had been placed or scattered about the 
building. The evidence also showed that the electric wiring in the building was 
in good condition. There was no evidence of any breaking and entering or burg- 
lary. The deputy state fire marshal, who was called to investigate this fire shortly 
after it occurred, testified that in his opinion the fire was of incendiary origin. 

The value of the stock of merchandise and fixtures in the building at the time 
of the fire was between $3,000 and $4,000. The amount of the aggregate insurance 
was $4,000. There was no evidence tending to show that appellee was seen any- 
where near his store after leaving it the night before. . He testified that he arrived 
at his boarding house between 7 and 8 that night, and visited until about 10 or 11 
p. m. with Mr. and Mrs. Felciai, with whom he roomed and boarded, but did not 
testify that he retired or remained there until the next morning. Mrs. Felciai tes- 
tified that appellee visited with them until about 10 p. m., when they all went up 
stairs. 

The evidence also shows that appellee, at the time of the fire, had a fairly good 
business and that it was increasing. It also shows that he was in good financial 
circumstances; that he had money loaned out, and was worth several thousand 
dollars. He never resumed the business after the fire. He later secured a beer 
permit and thereafter conducted a beer parlor. 

At the close of the evidence, a motion for a directed verdict 


appellee was sustained by the court and judgment entered thereon. 
sudgment appellants appeal. 


in favor of 
From this 
Appellants contend that the court erred in sustaining 
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the motion because there was circumstantial evidence tending to show the fire was 
of incendiary character, and that appellee caused or procured the same. 


It is conceded that on a defense of this kind the burden of proof rests upon the 
appellant to establish, by a preponderance of the evidence, (1) that the fire was 
of incendiary origin, and (2) that the appellee was connectd with the cause 
thereof. 


[1] It is contended that the rule of law prevailing in criminal actions, to estab- 
lish the guilt of the defendant by circumstantial evidnce, is different from that 
in civil actions. In order to establish a defendant’s guilt by circumstantial 
evidence in criminal actions, it is necessary that the circumstances establish guilt 
beyond all reasonable doubt, and that they exclude all other reasonable theories, 
while in a civil action it is not necessary to establish a cause of action or a 
defense beyond all reasonable doubt, and that, if the circumstances relied upon 


are equally as consistent with one theory as another, then the cause or defense 
has not been established. 


[2] It is nevertheless the rule in civil actions that, in order to establish a 
cause of action or a defense by circumstantial evidence, it is necessary to show that 
the facts relied upon must be of such a nature and be so related to each other that 
only one conclusion can fairly and reasonably be drawn therefrom. Asbach v. C., 
Bb. & Q. Ry. Co., 74 Iowa, 248, 37 N. W. 182. This rule has been followed by a 
long line of cases, and it is therefore the settled rule in civil actions that, in order 
to establish a cause of action or defense by circumstantial evidence, such evidence 
must exclude all other reasonable theories. Neal v. C., R. I. & P. Ry. Co., 129 
Iowa, 5, 105 N. W. 197, 2 L. R. A. (N. S.) 905; Tibbitts v. Mason City & Fort 
Dodge Ry. Co., 138 Iowa, 178, 115 N. W. 1021; Kearney v. Town of De Witt, 199 
Iowa, 530, 202 N. W. 253; Ferber v. Gr. No. Ry. Co., 205 Iowa, 291, 217 N. W. 
880: Reimer v. Musel, 217 Iowa, 377, 251 N. W. 863. If, therefore, the circum- 
stances relied upon to establish certain ultimate facts are equally as consistent with 
one theory as another, then the party having the burden of proof must fail. If, 
however, the circumstantial evidence relied upon fairly and reasonably points to 
but one conclusion, then that conclusion must prevail. In other words, as applied 
io the facts in this case, if the circumstances relied upon to connect appellee with 
the cause of this fire are such that no other reasonable conclusion can be reached 
therefrom, except that appellee caused or procured the fire in question to be 
started, then that question should have been submitted to the jury. Duncan v. 
Fort Dodge Gas & Elec. Co., 193 Iowa, 1127, 188 N. W. 865; Silverstone v. London 
Assur. Corporation et al., 176 Mich. 525, 142 N. W. 776; Smith v. California Ins. 
Co., 85 Me. 348, 27 A. 191. 

[3] The defense that appellee caused an incendiary fire need not be proved 
beyond a reasonable doubt. Silverstone v. London Assur. Corporation et al., 176 
Mich. 525, 142 N. W. 776: Carlwitz v. Germania Fire Ins. Co., Fed. Cas. No. 
2415a; Smith v. California Insurance Company, 85 Me. 348, 27 A. 191; Sibley v. 
St. Paul Fire & Marine Insurance Company, Fed. Cas. No. 12,830. Such is also 
cur conclusion, and the rule is not seriously disputed by appellants. 

It is also conceded that, if there is any circumstantial evidence tending to estab- 
lish (1) that the fire was of incendiary character, and (2) that it was caused or 
procured by appellee, there should have been a submission to the jury. 

[4-6] I. It must be conceded that there was some evidence offered tending to 
establish the incendiary character of the fire. This was shown by the evidence 
tending to show three separate and distinct fires, when the firemen arrived at the 
scene of the fire. This was evidence from which a jury could find that the fire 
was of incendiary origin. In addition to such testimony, there was also the evi- 
dence of the deputy state fire marshal that, in his opinion, the fire was of incen- 
diary origin. It must therefore be concluded that there was sufficient evidence upon 
the incendiary character of the fire to go to the jury. If this question was sub- 
mitted to the jury, it might or might not find that it was of such a character, but, 
tor the purposes of a ruling on a motion for a directed verdict, appellants are 
entitled to have the evidence viewed in the most favorable light for them. As 
there was such evidence, it must, for the purposes of the motion, be assumed that 
the fire was of an incendiary character. Although the evidence of it might be con- 
sidered weak, nevertheless, if it in any manner tends to establish the incendiary 
character of the fire, that question, in a law action, must be determined by the jury. 
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[7, 8] II. Appellee contends, however, that it is not sufficient to show the 
incendiary origin of the fire, but that appellee’s connection with it must also be 
established by a preponderance of the evidence. This is also conceded by 
appellants; but they contend that, if there is any circumstantial evidence tending 
to connect appellee with the cause of the fire, his connection with it, if any, 
should be submitted to the jury. They contend there is sufficient circumstantial 
evidence on this question to make it one for the jury. 

One of the circumstances urged is that within a few months after taking out 
a $3,000 policy he took out an additional policy of $1,000; that his property was 
worth less than $4,000 and was overinsured; that a financial benefit to the appellee 
might result from a fire, and for that reason he had a motive in starting it. 
Appellee placed a value of $3,600 upon the property, while the total insurance 
thereon was $4,000. The fact, among other facts, showing that property is over- 
insured, has been held, in many cases, to be a circumstance tending to connect the 
owner with a fire. Commonwealth v. Cooper, 264 Mass. 368, 162 N. E. 729; Com- 
monwealth v. Bader, 285 Mass. 574, 189 N. E. 590; Smith v. California Ins. Co., 
85 Me. 348, 27 A. 191; Bruff v. Northwestern Mut. Fire Ass’n, 59 Wash. 125, 109 
P. 280, Ann. Cas. 1912A, 1138. But overinsurance, in and of itself, would not be 
sufficient to warrant a finding that the insured caused the fire. 

Another strong circumstance urged as a reason for connecting appellee with 
this fire was the fact that he alone had all the keys to the premises. Although Mrs. 
Felciai testified that he was visiting with them until 10 o’clock when they all 
retired, she does not attempt to say that he did not leave the house between that 
time and 3 in the morning. Mr. Felciai does not remember what happened that 
night or when he (Felciai) came home. All he remembers is that he received a 
telephone call early the next morning about the fire. It is significant that appellee 
did not testify that he remained in his room the balance of the night and until he 
was notified of the fire. He could easily have testified to this, but failed to do so. 
lt is also significant he does not say that he did not cause the fire. All he says is 
that he “did not know how the fire started,” but he does not specifically deny that 
he caused or procured it to be started. Both entrances were securely locked before 
he left the night before, and no one else had keys to the premises. Such a circum- 
stance, among others, was held of sufficient probative value to submit the question 
to the jury. Twin City Fire Insurance Company v. Lonas, 255 Ky. 717, 75 
S.W.(2d) 348; Picoraro v. Ins. Co. of State of Pa. 175 La. 416, 143 So. 360; 
Richardson v. Travelers’ Fire Ins. Co. et al. (Mass.) 193 N. E. 40. 

Another circumstance urged as pointing to appellee as causing the fire is the 
fact that he never resumed the business, but thereafter engaged in the business of 
conducting a beer parlor. 

Another circumstance urged as pointing to the same direction is that there 
was no evidence of any breaking and entering, or of burglary, and that the party 
who entered the building must have had a key to admit him thereto. The evidence 
shows that he alone had all the keys to the building and was the only person who 
could gain admission thereto without breaking and entering. Appellee testified he 
had no enemies who might want to burn him out. While, of course, there is a 
possibility that a burglar might have opened one of the doors by means of a skele- 
ton key or burglar tools, there is no evidence from which such a possibility might 
be drawn. We are here dealing with probabilities, and, while there is no direct 
evidence tending to connect appellee with the fire, the circumstances shown, when 
considered in connection with the incendiary character of the fire, are sufficient to 
take the question of his connection with it to the jury. As supporting this view 
see Bruff v. Northwestern Fire Ass’n, 59 Wash. 125, 109 P. 280, Ann. Cas. 1912A, 
1138; Fire Association of Phil. v. Oneida County Macaroni Co. (C. C. A.) 294 F. 
633; Copen v. Nat. Ben Franklin Fire Ins. Co., 107 W. Va. 608, 149 S. E. 830: 
Hoyt v. Ins. Co. of No. America, 103 Me. 299, 69 A. 110; Exnicios vy. Sun Ins. 
Office, 156 La. 975, 101 So. 383; Silverstone v. London Assur. Corporation et al., 
176 Mich. 525, 142 N. W. 776; Clover Crest Farm, Inc. v. New York Cent. Mut. 
Fire Ins. Co. et al., 189 App. Div. 548, 179 N. Y. S. 352; Meily Co. v. London & 
Lan. Fire Ins. Co. (Cc. C. A.) 148 F. 683: Sawyers v. Commonwealth, 88 Va. 356, 
13 S. E. 708; State of Iowa v. Millmeier, 102 Iowa, 692, 72 N. W. 275; Weiner v. 
Etna Ins. Co., 127 Neb. 572, 256 N. W. 71. : 

We are constrained to hold that the circumstances shown in this case are suffi- 
cient, by reasonable inference, to make the question of appellee’s connection with 
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the fire one for the jury. For the reasons hereinabove indicated, the judgment of 
the lower court is hereby reversed. 

Reversed. 

Anderson, C. J., and Albert, Powers, Parsons, Donegan, and Hamilton, JJ., 
concur. 

Mitchell, Justice (dissenting). ‘ 

I find myself unable to agree with the majority opinion, and therefore respect- 
fully dissent. 

The majority say: “It is conceded that on a defense of this kind the burden of 
proof rests upon the appellant to establish, by a preponderance of the evidence, (1) 
that the fire was of incendiary origin, and (2) that the appellee was connected 
with the cause thereof.” 

With this statement I agree, and turn to the record to ascertain how the 
appellant has “established by a preponderance of the evidence that the appellee 
was connected with the cause of the fire.” 

The appellant relies upon circumstantial evidence, and the circumstances relied 
upon by the majority in holding that it was a jury question whether or not the 
appellee set the fire are as follows (quoting from the opinion) : 

First. “One of the circumstances urged is that within a few months after taking 
out a $3,000 policy, he took out an additional policy of $1,000; that his property 
was worth less than $4,000 and was overinsured; that a financial benefit to the 
appellee might result from a fire, and for that reason he had a motive in starting 
it. 

In answer to whether or not this was a circumstance, I turn again to the major- 
ity opinion: “The value of the stock of merchandise and fixtures in the building at 
the time of the fire was between $3,000 and $4,000.” Thus we see that there was 
no evidence of overinsurance in this case, for the majority concede that the 


“value was between $3,000 and $4,000,” and the aggregate amount of the insurance 
was only $4,000. 


The next circumstance which the majority refer to is (quoting from the opin- 
ion): “It is significant that appellee did not testify that he remained in his room 
the balance of the night and until he was notified of the fire. He could easily have 
testified to this, but failed to do so. It is also significant that he does not say that 
he did not cause the fire. All he says is that he ‘did not know how the fire started,’ 
but he does not specifically deny that he caused or procured it to be started.” 

The record shows without any dispute the appellee went to his rooming place, 
went to bed about 10 o’clock, and was in bed at the time he was called by the 
fire department, which was around 2:30 in the morning. Not only he testified to 
this, but the people with whom he lived so testified. Now, to say that, because he 
did not testify he stayed in bed from 10 o’clock until 2:30 in the morning, that 
is a circumstance which would justify the court in submitting a case of this kind 
to the jury, seems to me to be rather far-fetched. The appellant had ample oppor- 
tunity to cross-examine the appellee, and could easily have brought out this fact, 
which the majority think so material. 

In regard to the fact that he did not state that “he did not cause the fire,” the 
record shows that that question was not directly asked him, but he did state that 
“he did not know how the fire started.” Certainly that answer in itself states that 
he did not cause the fire, for, if he had caused the fire, he would have known 
how it started. The evidence shows that he was examined by the fire chief of 
Fort Dodge and by one of the deputy state fire marshals. Affidavits were taken 
from him, and nowhere is there any showing that he made any false statements 
in regard to his connection with the fire. It is hard for me to believe that, because 
he said, “I do not know how the fire started,” when he should have said, accord- 
ing to the majority, “I did not cause the fire,” that is a circumstance which would 
justify the court in submitting the case to the jury. 

Another circumstance which the majority refer to is the fact that he did not 
go back into the same business, but the record shows that he immediately went 
into the business of conducting a beer parlor, and within a few feet of where he 
was in business at the time of the fire. There is no showing in the record that 
he had any desire to get out of business, and there is a showing that immediately 
after the fire he went back into business in the same locality. 

These are all the circumstances referred to in the majority opinion, with the 
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exception of the fact that the appellee testified he had all of the keys to the 
building, and there was no evidence to show that the building was broken into. In 
the case at bar appellee rented the building. There was no showing in regard to 
the nature of the locks. It was a small store, on the main street of the city of 
Fort Dodge. The owner of the building may have had a key; there may have been 
many who could have had a key to this building. 


As I analyze the majority opinion, the question simply comes down to this: 
If the proprietor of a store has all of the keys to the store building, and there 
is no evidence of the building being broken into, and if there is evidence that the 
fire was of incendiary origin, then it is a question for the jury to say whether or 
not the proprietor of the store set fire to the building. This in face of the fact 
that the majority opinion lays down the rule in cases of this kind that the burden 
of proof rests upon the insurance company to establish by a preponderance of the 
evidence that the appellee was connected with the setting of the fire. 

In most of the cases cited by the majority in their opinion you will find evi- 
dence of overinsurance. The owner of the building or the stock of merchandise 
was financially embarrassed; he was losing money in his business; he was seen 
in or near the building some time shortly before the fire. One of the cases relied 
upon by the appellant in this case, and cited by the majority, is the case of Rich- 
ardson v. Travelers’ Ins. Co. (Mass.) 193 N. E. 40. In that case we find the 
insured increased his insurance $20,000 shortly before the fire; that his business 
was not good; that he was unable to pay his taxes on the real estate involved; 
that his tenant had moved out; that he had a large mortgage, some $33,500, on 
the building; that his actual investment was small; that the insured was seen 
leaving the premises some little time before the fire. That the fire was of incen- 
diary origin was conceded. Certainly, taking into consideration all the circumstances 
brought out in the Richardson Case, it was a question for the jury to decide 
whether or not the insured had anything to do with the setting of the fire, but 
in the case at bar we find that appellee was not overinsured; that he left his 
place of business, a prosperous store; that he had money in the bank, money in 
the post office; that he was not pressed by any creditors; that he went to his 
rooming place, visited with friends, and went to bed some time before midnight, 
aud was in bed at the time he was called by the fire department at about 2:30 in 
the morning. The amount of the loss in this case was agreed upon. There was no 
attempt made by appellee to conceal anything. The only circumstance, as I read 
the record, is the fact that the appellee had the keys to the building. That, in my 
judgment, would not justify the court in submitting the defense pleaded to the 
jury. Juries must have some evidence upon which to base their verdicts. Mere 
suspicion is not sufficient. If the insurance company pleads as one of its defenses, 
as it did in the case at bar, that the insured set fire to his own store, that com- 
pany must prove that defense by a preponderance of the evidence. If there is no 
evidence that would justify a jury in finding that the insured set fire to the 
building, then it is the duty of the lower court to direct a verdict. In the case at 
bar I find no evidence, no circumstance of any kind, that would justify a jury in 
finding that the appellee set fire to the building. The distinguished and able trial 
judge had before him the witnesses in this case; he listened to them as they 
testified, and then directed a verdict in favor of the appellee. I believe he was 
right, and I would affirm the decision of the lower court. 


GARNIER et al. v. TNA INS. CO. OF HARTFORD, CONN. No. 32966. 
Supreme Court of Louisiana. Feb. 4, 1935. 
Rehearing Denied March 4, 1935. 
159 Southern Reporter 705. 


1. INSURANCE. ; 

In suit on valued fire policy, evidence showed that insured property was a total 
loss (Act No. 135 of 1900, §§ 1, 2). 

(For other cases, see Insurance, Dec. Dig. § 665[4].) 
3. INSURANCE. . j 

In suit on valued fire policy, burden was on insurer to prove that insured had 
made misrepresentations as to loss relied upon by insurer to avoid the policy and 
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that the representations were knowingly made with fraudulent intent (Act No. 
135 of 1900, §§ 1, 2; Act No. 168 of 1908). 

(For other cases, see Insurance, Dec. Dig. § 646[2].) 

4. INSURANCE. , 

Overvaluation by insured of fire loss will avoid valued fire policy where 
knowingly and willfully made, but not where overvaluation was due to mistake 
or inadvertence (Act No. 135 of 1900, §§ 1, 2; Act No. 168 of 1908). 

(For other cases, see Insurance, Dec. Dig. § 281.) 

5. INSURANCE. 

In suit on valued fire policy, evidence showed that insured did not fraudulently 
overvalue building by placing its value at face of policy nor otherwise attempt 
to defraud insurer so as to invalidate policy (Act No. 135 of 1900, §§ 1, 2; Act 
No. 168 of 1908). 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

6. INSURANCE. 


Fire insurer failing to avoid valued fire policy on ground of insured’s alleged 
fraud held liable for face of policy, plus interest, 12 per cent. damages, and rea- 
sonable attorneys’ fees as required by statute (Act No. 135 of 1900, §§ 1, 2; Act 
No. 168 of 1908, § 3). 

(For other cases, see Insurance, Dec. Dig. § 602.) 

7. INSURANCE. 

In suit on valued fire policy, which insurer wrongfully refused to pay, $300 
held reasonable allowance for insured’s attorneys, though there was no proof in 
record of value of attorneys’ services (Act No. 135 of 1900, §§ 1, 2; Act No. 168 
of 1908, § 3). 

(For other cases, see Insurance, Dec. Dig. § 602.) 


Appeal from Fourth Judicial District Court, Parish of Morehouse; J. T. 
Shell, Judge. 


Suit by William V. Garniér and another against the Aitna Insurance Company 
of Hartford, Conn. From a judgment for plaintiffs, defendant appeals, and plain- 
tiffs answer the appeal and pray that judgment be increased. 


Judgment amended in part, reversed and rendered in part, and affirmed in part. 

St. Clair Adams and St. Clair Adams, Jr., both of New Orleans, and Theus, 
Grisham, Davis & Leigh, of Monroe, for appellant. 

Madison, Madison & Fuller, of Monroe, for appellees. 

Opom, Justice. 

Plaintiff was the owner of a one-story frame residence on Boatner street in 
Bastrop, La., which was destroyed by fire about August 25, 1932. The property 
was insured by the defendant company against loss by fire for the sum of $3,000. 
Alleging that defendant was due the full amount of the policy, but that it had 
failed to settle the loss, plaintiff brought the present suit for $3,000, plus interest, 
statutory penalties, and attorneys’ fees. 

The sole defense urged by the insurance company is that, subsequent to the 
date on which the house was destroyed, the assured has intentionally concealed and 
misrepresented material facts and circumstances concerning the insurance and the 


subject thereof, for which reason the policy was void and it was due assured 
nothing. 


The house was mortgaged at the time of the fire to the Southern Kraft Cor- 
poration, and there was attached to the policy a loss payable clause making the 
proceeds of the policy payable to the mortgagee as its interest might appear. 
Defendant, although denying liability to the assured, concedes that, in so far as the 
mortgagee is concerned, its rights were not affected by the alleged misconduct of 
the assured. Defendant therefore deposited in court at the inception of the trial 
the sum of $1,910.89; its contention being that this amount represented the full 
value of the property destroyed and that the mortgagee could recover no more 
than that, regardless of the amount of its claim. In connection with the deposit, 
defendant alleged that “the sum deposited * * * may be withdrawn at any 
time on motion of the Southern Kraft Corporation and on a showing that the 
amount of its mortgage and interest to date is in excess of that amount and 
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upou Southern Kraft Corporation subrogating defendant to all its rights under its 
mortgage against W. V. Garnier,” the assured. 

This allegation was made, no doubt, to make it plain that defendant admitted 
no liability toward the assured. At the time of the trial there remained only $800 
due the mortgagee. When this fact was shown, the defendant was permitted to 
withdraw all of the deposit in excess of that amount. 

There was judgment for the plaintiff and the mortgagee in the sum of $2,270, 
with interest thereon at 5 per cent. from September 27, 1932, until paid, less $800 
then on deposit. Plaintiff’s demands for penalties and attorney’s fees were rejected. 
Defendant appealed. Plaintiff answered the appeal, praying that the judgment be 
increased to $3,000 and that defendant be condemned to pay attorney’s fees and 
statutory penalties. 

The fire policy here involved was written under the provisions of Act No. 
135 of 1900, which is an act “To fix the value of immovables by nature insured 
against loss or damage by fire, in case of loss or damage by fire.” 

Section 1 of that act provides: 

“That whenever any policy of insurance against loss by fire is hereafter writ- 
ten or renewed, on property immovable by nature and situate in this State, and 
the said property shall be either partially damaged or totally destroyed, without 
criminal fault on the part of the insured or his assigns, the value of the property 
as assessed by the insurer or as by him permitted to be assessed at the time of 
the issuance of the policy, shall be conclusively taken to be the true value of the 
property at the time of the issuance of the policy and the true value of the prop- 
erty at the time of the damage or destruction.” 

Section 2 of the act reads as follows: 

“Be it further enacted, etc., That whenever any policy of insurance against 
loss by fire, is hereafter written or renewed on property situate in this State, and 
the said property shall be totally destroyed without criminal fault upon the part of 
the insured or his assigns, the full amount of the insurance on the property so 
destroyed shall be paid by the insurer, and that when the said property shall be 
partially damaged, without criminal fault on the part of the insured or his assigns, 
the insurer shall pay to the insured such amount as will permit the insured to 
restore the damaged property to its original condition. Provided that nothing 
herein shall be so construed as to prevent the insurer from replacing property 
partially damaged or totally destroyed at his own expense and without contribu- 
tion on the part of the insured.” 

It is not contended by the insurance company that the destruction of the prop- 
erty was due to criminal fault on the part of the insured. The defense set up by 
the insurance company was that the assured had, since the property was destroyed, 
willfully misrepresented facts in connection with the insurance, which misrepresen- 
tations, it is alleged, rendered the entire policy null and void under the following 
clause contained therein: 


“This entire policy shall be void if the insured has concealed or misrepre- 
sented, in writing or otherwise, any material fact or circumstance concerning this 
insurance or the subject thereof; or if the interest of the insured in the property 
be not truly stated herein; or in case of any fraud or false swearing by the 
insured touching any matter relating to this insurance or the subject thereof, 
whether before or after the loss.” 


There arose some controversy during the trial of the case as to whether the 
building was totally or partially destroyed. Plaintiff alleged that the house was 
“practically” destroyed and “amounted to a total loss so far as your petitioners 
were concerned.” The testimony discloses that the assured suffered total loss of 
his property as a result of the fire. The building, which was of wood structure, 
was not totally consumed. Parts of the walls and floors were left, but what 
remained was so badly damaged that it could not be used again and was worthless. 
The sills and floor joists were damaged, but had some value. They could have 
been taken up and parts of them, at least, could have been used in another struc- 
ture. But, according to the testimony of all the building contractors who were 
called as witnesses, except one, what remained of the building was practically, :f 
not totally, worthless. Some of them said that, if the lumber which could have 
been salvaged had been sold at the market price, the amount obtained would not 
have been more than sufficient to clear the lot of rubbish. 
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2 this point counsel for the insurance company say in their original brief at 
age 9: 

: “There is some question as to whether the loss was total or partial, as the 
foundation and floor sills were not destroyed and could be used in the reconstruc- 
tion of the house. However, from the standpoint of our defense, it is immaterial 
whether the house was totally or partially destroyed.” 

This question is material, however, to plaintiff, because under the provisions 
of section 2 of the act above referred to, if the house was not a total loss, but 
was only damaged by the fire, the insurance company, if liable at all, is due the 
assured only such sum as would be necessary to restore the property to its original 
state. If there was a total loss, and if the assured has not rendered the policy 
null and void by fraudulent misrepresentations, as contended by the insurance 
company, then under the pleadings and under the law the assured is entitled to 
recover the full amount of the policy. 

{1] Our conclusion, after reading all the testimony, is that the property was 
a total loss to the assured. 

According to the provisions of Act No. 135 of 1900, the insurer had the 
option of replacing the property at its own expense and without contribution on 
the part of the insured. The insurer elected to replace the house, and so notified 
the insured, who assented. But the building was not replaced, due to a disagree- 
ment between the assured and the insurer over plans for a new house. There 
were negotiations extending over a period of several months relating to the 
replacement of the property, but no agreement was reached and nothing was done. 
It is defendant’s contention that during these negotiations, and with reference 
thereto, the insured made willful false statements and representations as to the 
kind and value of the house and fixtures which were destroyed. So that, in 
defense of the action brought by plaintiff, the defendant alleged that the policy 
had been rendered totally void, and that therefore there was no liability in so 
far as the assured was concerned. 

The specific fraudulent and willful misrepresentations attributed to the assured 
by the defendant are, first, that in making proof of loss the assured stated that 
the value of the house destroyed was $3,000, when he knew that it was worth 
much less than that amount; second, that, when it was agreed that defendant 
should replace the property and an architect was selected to draw plans and 
specifications for the new building, the assured instructed the architect “to prepare 
plans and specifications for a building of a better and more costly construction 
with refinements and fixtures not contained in the original building and of a far 
more expensive and costly nature, all of which was done by plaintiff in an attempt 
to and in furtherance of his plan to fraudulently collect from defendant money to 
which he was not entitled” (quoted from defendant’s original brief, p. 6); and, 
third, that on various and sundry occasions during the progress of negotiations 
looking to the replacement of the building the assured made deliberate false 
representations as to the kind and character of the house destroyed and especially 
as to the kind and finish of the floors, and the kind of doors and fixtures and the 
finish of the closets, all for the deliberate purpose of defrauding the defendant. 

(2, 3] Fraud is never imputed except on legal and convincing evidence pro- 
duced by the one alleging it. Strauss v. Ins. Co., 157 La. 661, 102 So. 861. The 
defendant therefore carried the burden of proving, not only that plaintiff made 
misrepresentations, but also that they were knowingly made with fraudulent intent. 

[4] The law applicable to cases of this kind is clear. In the leading case of 
Claflin v. Commonwealth Ins. Co., 110 U. S. 81, 3 St. Ct. 507, 515, 28 L. Ed. 76, the 
court said: 

“A false answer as to any matter of fact material to the inquiry, knowingly 
and willfully made, with intent to deceive the insurer, would be fraudulent. If it 
accomplished its result, it would be a fraud effected; if it failed it would be a 
fraud attempted. And if the matter were material and the statement false, to the 
knowledge of the party making it, and willfully made, the intention to deceive the 
insurer would be necessarily implied, for the law presumes every man to intend 
the natural consequences of his acts.” 


_ The law in such cases is elaborately discussed in the case of Columbian Ins. 
Co. v. Modern Laundry (C. C. A.) 227 F. 355, 20 A. L. R. 1159. In a note fol- 
lowing that case, as published in 20 A. L. R., the rule is stated thus: “Where an 
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insured knowingly and wilfully overestimates in his proof of loss the value of 
the property destroyed, with the intention of deceiving the insurer, such over- 
valuation will avoid the policy and defeat any right of the insured to recover 
thereon.” 

The rule announced above has been repeatedly recognized by this court. 
Marchesseau v. Merchants’ Ins. Co., 1 Rob. 438; Regnier v. Marine & Fire Ins, 
Co., 12 La. 336; Schmidt v. Philadelphia Underwriters, 109 La. 884, 33 So. 7: 
Alfred Hiller Co., Ltd. v. Ins. Co., 125 La. 938, 52 So. 104, 32 L. R. A. (N. S.) 
453; Richard D’Aigle Co. v. Western Ins. Co., 136 La. 777, 67 So. 827. 


On the other hand, the uniform jurisprudence is to the effect that, where an 
assured overestimates the value of his property through mistake or inadvertence, 
the overvaluation does not amount to fraud sufficient to avoid the policy. See cases 
cited in note, 20 A. L. R. 1164, including the following Louisiana cases: Daul v. 
Firemen’s Ins. Co., 35 La. Ann. 98; Erman v. Sun Ins. Co., 35 La. Ann. 1095; 
Dunn v. Springfield Ins. Co., 109 La. 520, 33 So. 585. 

In Erman v. Ins. Co., supra, this court said: 

“A discrepancy, even if it be material, between the statements of the assured 
under oath in his proof of loss, and those made at the trial, does not constitute 
the false swearing that works a forfeiture of all claim under a policy of insur- 
ance; nor does an overstatement of the value of the property work such forfeiture, 
for a great difference of opinion upon values may well co-exist with perfect 
honesty of all the persons differing. The assured may have sworn to what he 
believes to be true, but which nevertheless is false, and his policy would not 
thereby be forfeited.” 

Joyce on Insurance (2d Ed.) vol. 5, p. 5548, § 3339, says: 

“An intent, however, must exist, and the general rule seems to be that the 
statement must be a wilfully false one concerning some material matter, and made 
with intent to deceive the insurer, in order to work a forfeiture.” 

As to the alleged fraud in overvaluing the house in the proof of loss sub- 
mitted by plaintiff, we find the facts to be that, although requested to do so, the 
defendant did not furnish plaintiff with blanks for making proof of loss, as 
required by Act No. 168 of 1908, but, instead, sent to him, some twenty days after 
the fire, proof of loss made out with the value of the property inserted; the value 
being placed at something less than $2,000. The document, filled out by the adjuster 
without the concurrence of plaintiff, was sent to plaintiff by mail with request 
that he sign and return it. Plaintiff, not being satisfied with the value inserted by 
the adjuster, erased the figures as to the value and wrote in $3,000, signed the 
instrument, and returned it by mail. Previous to the date on which this was’ done, 
plaintiff had employed Miles Davis, a building contractor, to estimate the cost of 
rebuilding the house. Davis’ estimate, which plaintiff had before him at the time, 
was $2,272. 

Counsel for defendant argue that, in view of the Davis estimate, plaintiff knew 
when he signed the proof of loss that the building which was destroyed was not 
worth $3,000, and that the statement made by him as to the value was a deliberate 
attempt to defraud the insurer. 

However, we are not convinced that plaintiff overvalued the house. Further- 
more, if we were convinced that he did, we find nothing in the record to serve 
as a basis for holding that he intentionally did so. It is- true that Davis said that 
the house could be replaced for less than $3,000. McBride, who made an estimate 
for the insurance company, said it could be replaced for $1,983, and Watson's 
figures were $2,400. 

But there were seven other witnesses, some of them building contractors and 
those who were not, having some knowledge of the value of such houses, who 
estimated the value of the house at from $3,000 to $5,000. Mrs. Barbay paid 
$3,600 for a residence across the street. She said hers was exactly like the one 
destroyed. This price probably included the lot. Edwards, a lumberman, said the 
house could be replaced for $3,000. Other estimates were: Tilberry, $4,000; 
McLennan, $3,600; McMeans, secretary of the building and loan association, 
$3,500; and Wimberly, a realtor, $4,000 to $5,000. Plaintiff testified that he thought 
the house was worth more than $3,000. 

None of these witnesses had made a detailed estimate of the cost of replace- 
ment. They knew the size of the house, the finish, etc., and merely expressed their 
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opinions as to its value. Plaintiff may have been mistaken as to its value. Even so, 
the testimony of these witnesses shows that others thought it was worth $3,000 or 
more. It cannot be said, therefore, that plaintiff, in valuing the house at $3,000 in 
the proof of loss was actuated by ulterior motives. 


[5] This policy was written under the so-called “Valued Policy Law” (Act 
No. 135 of 1900) quoted above. The insurance company itself assessed, “or per- 
mitted to be assessed at the time of the issuance of the policy,” the value of the 
house at $3,000; that being the amount of insurance carried. This plaintiff was not 
the owner of the house at the time the policy was issued. He purchased the prop- 
erty later, and the policy was transferred to him by indorsement. From the fact 
that the company itself assessed the property, or permitted a value of $3,000 to be 
assessed on the property, to the knowledge of plaintiff, and the further fact that 
numerous witnesses thought it was worth that or more, we conclude that plaintiff 
did not deliberately attempt to defraud the insurer by placing the value at $3,000. 
The fact that Davis estimated the cost of replacement at $2,272, to the knowledge 
of plaintiff, is not sufficient to convict him of willfully attempting to defraud the 
insurer. Davis may have been mistaken. Plaintiff no doubt thought so. 


The second imputation of fraud against plaintiff is that he ordered Volk, the 
architect selected to draw plans and specifications for the new building, to prepare 
plans calling for a much more expensive and better building than the one destroyed. 
This charge is utterly refuted by Volk himself, who testified that the plans and 
specifications were prepared by him and his office force without the slightest inter- 
ference on the part of plaintiff, and that he never during the entire time talked to 
the plaintiff for more than five minutes. The testimony shows that plaintiff had 
never lived in the residence and had been in the house only a few times; the major- 
ity of his visits there being on professional calls as a physician. He purchased 
the property from Jimmie Johnson, who was occupying it at the time and who 
continued to occupy it as a tenant up to the date of its destruction. Volk was 
asked this question: “Dr. Garnier told you what was in the building from infor- 
mation given him by others?” And he answered: “Yes, sir; he made this state- 
ment :—‘I don’t know what was in there and Jimmie does.’” (Page 121 of the 
record.) Volk was also asked: “Did Dr. Garnier tell you in the beginning that 
he did not know what was down there?” And he answered: “He told me all 
along, he said he would have to take Jimmie’s word for it.” The following testi- 
mony given by Volk is found on page 131 of the record: 

“Q. Did you ever have a conference with Jimmie Johnson? 

“A. No. sir; it must have been information from Jimmie Johnson to Dr. Gar- 
nier and then to me. 

“QO. He held out all the time that what he knew about the house was what 
somebody else had told him? 

“A... Yes: ait. 

“Q. Did he make any positive statements that there were hardwood floors at all? 

“A. He told me—that must have been where I got the information—‘Jimmie 
said there were hardwood floors.’ I took him at his word.” 

The testimony makes it perfectly clear that Dr. Garnier, the plaintiff, made no 
positive representations to Volk as to the floors, finish, or fixtures in the house, 
but always explained that he had no personal knowledge as to those matters, but 
that such information as he had came from Jimmie Johnson, the party from whom 
he purchased the house and the party who occupied it as a tenant from the date 
on which he sold it to the date on which it was burned. It is clear that Dr. Gar- 
mer thought that the kind of a house he was insisting upon would be no better than 
the one which was burned. Volk had no conference with Jimmie Johnson person- 
ally, but Dr. Garnier, the plaintiff, did, and such information as was conveyed to 
Volk by Dr. Garnier was based upon statements made by Johnson. 

Jimmie Johnson was not called as a witness, and counsel for defendant argue 
that it was plaintiff’s duty to call him. Counsel are mistaken, because the burden 
Was upon defendant to show that plaintiff had deliberately misrepresented the facts 
and not upon the plaintiff to show that he had not done so. If Jimmie Johnson was 
available as a witness and, as suggested by counsel, if he would have given testi- 
mony against the plaintiff, it was defendant’s duty to call him. ; 

\s to the third point, which is that plaintiff made false representations in the 
various conferences relating to the negotiations for replacing the property, we find 
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that, whereas the plaintiff Dr. Garnier did refuse to accept the kind of a house 
which defendant proposed to build, yet there is no instance in which he deliberately 
misrepresented the facts. He contended all along that there were certain refine- 
ments about the house which defendant’s representatives claimed were not there. 
But we are convinced that plaintiff thought they were there and that he based his 
assertions upon information given him by Jimmie Johnson, whom he thought was 
reliable. We must therefore acquit plaintiff of the charges of fraud brought against 
him. 

[6] The defendant, having failed to make good its defense, must pay the full 
amount of the policy as required by Act No. 135 of 1900. Not only that, it must 
pay 12 per cent. of that amount as damages and reasonable attorney’s fees for the 
prosecution and collection of such loss, as required by section 3, Act No. 168 of 
1908. Payment of such damages and attorney’s fees is mandatory. Isaac Bell, 
Inc. v. Security Ins. Co., 175 La. 599, 143 So. 705. 

[7] Counsel for plaintiff did not prove the value of their services. They 
prayed that a fee of $300 be allowed. That is not unreasonable, and should be 
allowed. 

For the reasons assigned, the judgment appealed from is amended by increas- 
ing the amount from $2,270 to $3,000, the amount of the policy. In so far as 
plaintiff's demands for penalties and attorney’s fees were rejected, the judgment is 
reversed, and it is now ordered that, in addition to $3,000, defendant pay to the 
assured 12 per cent. of that amount as damages and $300 as attorneys’ fees. In 
other respects the judgment is affirmed. 

On Application for Rehearing. 

Per Curiam. 

Some misunderstanding seems to have arisen as to the total amount the defend- 
ant is to pay. Under our decree, the defendant insurance company is to pay to 
the assured and to the mortgagee jointly, as the interest appeared on the day the 
judgment was signed in the district court, the sum of $3,000, plus interest, pen- 
alties, costs, and attorney’s fees. 

The amount on deposit in the registry of the court is to be turned over to the 
mortgagee, and, on final settlement with the assured, the defendant is to have 
credit for said amount. 

Rehearing refused. 


BRELAND v. GREAT STATES INS. CO. No. 1447. 
Court of Appeal of Louisiana. First Circuit. March 25, 1935. 


160 Southern Reporter 152. 
2. INSURANCE. 

Where household .goods and personal effects covered by fire policy for $950 
were worth $1,200, policy could not be declared void because of existence of chattel 
mortgages where at time of fire amount of chattel mortgages was $350 (Act No. 
222 of 1928). 

(For other cases, see Insurance, Dec. Dig. § 330[1].) 


Appeal from District Court, Parish of Washington; C. Ellis Ott, Judge. 

Suit by William M. Breland against the Great States Insurance Company. 
From a judgment for plaintiff, defendant appeals. 

Affirmed. 

Talley & Cassidy, of Bogalusa, for appellant. 

Benj. W. Miller, of Bogalusa, for appellee. 

Eutiotr, Judge. 

This is a suit on a fire insurance policy, and the present is the third time we 
have considered the case. The facts are as stated in our first opinion (147 So. 
714), and afterwards, so far as necessary, in our opinion on rehearing (150 So. 313). 

The first trial resulted in a judgment in favor of the plaintiff for the amount 
claimed on the policy. On appeal, the judgment was affirmed, but a rehe aring was 
granted on the petition of the Sebeacets. 

On the first trial in the lower court, William M. Breland, a party plaintiff, 
jointly with Mrs. Reda Wheat Breland, his wife, was eliminated from the case on 
the ground that the policy sued on was made payable to Mrs. Breland, and she was 
therefore the party with right to sue on it. This ruling was approved at first, 
Hut on rehearing we held that the policy was an asset of the community between 
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husband and wife and that W. M. Breland, head and master of the community, was 
the proper party to sue. Mrs. Breland was therefore eliminated. The judgment 
eliminating William M. Breland was set aside, and he was restored as the sole 
plaintiff in the suit. The case was then remanded to the lower court for further 
evidence which might be offered by either side as to certain expressly mentioned 
questions. The remand resulted in a judgment in favor of the plaintiff. The 
defendant has appealed. 

One of the matters on which we acted was a stipulation in the policy to the 
effect “that the insured should submit to an examination under oath by any person 
named by the company and subscribe to the same.” 

W. M. Breland had refused to submit to this examination, but, when he was 
put back in the case as the sole plaintiff, it was ordered that he submit to the 
stipulated examination. He did so, and his testimony, taken in that way and for 
that purpose, is before us on the present appeal. 

The grounds on which the remand was ordered were as follows: “The judg- 
ment to act on the question, whether the defendant had knowledge of the situation 
concerning the ownership of the furniture at the time the policy sued on was issued 
or whether he (referring to L. C. Black, defendant’s agent) was induced to enter 
into the contract by any deception, fraud or other wrongdoing practiced on him 
by W. M. Breland, and also for the admission of any further evidence which either 
of the parties can produce showing whether any or all of the articles covered by 
the acts of mortgage were also covered by the policy, and if so, what articles and 
their value at the time of the fire, and also the value of all property destroyed 
in the fire that was covered by the policy.” 

[1] When the case on the remand reached the lower court and W. M. Breland 
had submitted to examination, the defendant was permitted to file an amended and 
supplemental answer. The joint petition of Mr. and Mrs. Breland had been ans- 
wered by the defendant while Mr. Breland was one of the plaintiffs. As all the 
controverted questions in the case had been acted on finally by this court, except 
the certain restricted purposes for which the case was remanded, the amended and 
supplemental answer containing a plea that W. M. Breland “was estopped to urge 
otherwise than originally plead and testified to” should not have been received. 
As the amended and supplemental answer, however, brought into the case nothing 
new except the plea of estoppel, the matter is unimportant. The lower court likely 
permitted it to be filed through a desire that defendant might avail itself of any 
possible defense it might have, but at the same time considered that it had no right 
to raise any new issue because, in acting on the case, no reference was made to 
the plea of estoppel. The defendant filed a motion for a new trial, and urges as 
the fifth ground in the motion: “That the plea of estoppel filed has merit and was 
inadvertently overlooked by the court and defendant is entitled to have it considered 
and passed on in the lower court.” The motion was overruled, and we take it, in 
the absence of anything otherwise said, not because it was inadvertently overlooked, 
but because defendant had no right to raise any new issue. As the motion and the 
failure of the lower court to rule on the plea of estoppel is pressed on us in 
defendant’s brief, we are giving it consideration, although, as stated, we think no 
new issues should have been raised. 

The motion starts out with the statement: “That while it concedes that there 
was no deception or collusion practiced by the plaintiff upon the agent and while it 
concedes that paragraph numbered one of the reasons for judgment is correct, it 
shows that the judgment is contrary to the law and the evidence and that the court 
\as lead into serious error for the following reason, to-wit.” The motion enumer- 
ates tive grounds of error; the last being the failure of the court to rule on the 
question of estoppel. 

Defendant’s admission in its motion for new trial that there was no deception 
or collusion practiced by W. M. Breland on defendant’s agent Black, and that para- 
graph No. 1 of the reasons of the lower court for judgment in acting on the remand 
IS correct, does not go far enough. e 
_ [2] As stated in our opinion on the rehearing, the policy sued on was negotiated 
ior hy W. M. Breland and was issued to him by C. L. Black, payable to Mrs. 
Breland at his request, after the agent, Black, had himself gone into the question 
of the location and value of the property. The plaintiff Breland had first received 
a policy on his furniture for $750, but, after getting married, his wife bought new 
lurniture, and they moved out of the house in which he was living at the time of 
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their marriage into another house on a different street. The furniture covered by 
the first policy was moved into this new place with the new and additional furniture 
purchased, upon which Mr. Breland sought from Mr. Black additional insurance. 
Defendant’s agent, Black, suggested that the old policy be canceled and a new one 
issued covering the furniture and household goods located in the new residence. The 
coverage in the policy is very broad. It says: “On the household and personal 
effects of every description.” Insurance to the extent of $950 was agreed on, which 
was $200 beyond the amount called for by the first policy; defendant’s agent taking 
Mr. Breland’s word for the value of the new furniture. 

“Q. Did Mr. Breland at any time, at any place, in issuing either of the two 
policies make any statement to you of any kind which you subsequently found to 
be untrue? A. In other words, did he misrepresent anything to me? 

7, “es. “A. No.” 

The Act No. 222 of 1928 provides: “That no policy of fire insurance * * * shall 
hereafter be declared void by the insurer for the breach of any representation, war- 
ranty or condition contained in the said policy, * * * unless such breach shall exist 
at the time of the loss and shall * * * increase either the moral or physical hazard 
under the policy.” 

There is no contention by plea or otherwise on the part of the defendant that 
the moral or physical hazard under the policy was increased by anything said or 
done by Breland. We are unable to see any weight in deféndant’s plea of estoppel, 
even though W. M. Breland testified that there was no insurance on any property 
purchased prior to his marriage and even though part of the property insured may 
have been covered by chattel mortgages. We reach that conclusion because the 
mortgages at the time of the fire amounted to only, say $350, while the property was 
worth fully $1,200. Sigrest v. Federal Insurance Company, 14 La. App. 55, 129 So. 
379; Godfrey v. Security Insurance Co. (La. App.) 147 So. 101; Pizillio v. New 
York Fire Insurance Co. (La. App.) 150 So. 107; Knowles v. Dixie Fire Insurance 
Co., 177 La. 941, 149 So. 528. 

The first, third, and fifth grounds of complaint in the motion for new trial are 
not sufficient to set aside the policy. 

The third ground of complaint is that the case was remanded for further testi- 
mony as to the value of the articles destroyed by fire. And no additional testimony 
was offered. The defendant could have offered testimony on the subject, but did 
not. The plaintiff did offer further testimony on the subject. C. L. Black, defend- 
ant’s agent, and Mr. and Mrs. Breland were questioned on the subject. 

The evidence on the subject justifies that conclusion that the property covered 
by the policy was worth fully $1,200 at the time of the fire, which was sufficient to 
sustain the policy for $950. 

The last contention is that plaintiff did not establish with any degree of cer- 
tainty that the property on the yellow list was purchased after plaintiff’s marriage, 
and was not included in the chattel mortgages. We have already held that, even 
supposing such to be true, the policy was not thereby defeated, because of the pro- 
vision heretofore mentioned contained in Act No. 222 of 1928. 

It is sufficient to say that the property covered by the policy belonged to W. 
M. Breland and was of the value of at least $1,200, and that it was destroyed as 
alleged in the petition. 

The judgment appealed from is in our opinion correct. 

Judgment affirmed; defendant and appellant to pay the cost in both courts. 


GOLDBERG v. GLOBE & REPUBLIC INS. CO. OF AMERICA. No. 30118 
Supreme Court of Minnesota. March 8, 1935. 
259 Northwestern Reporter 402. 

1. INSURANCE. 

Insured’s inclusion in proofs of loss of bed valued at $3.50, which he did not 
own, held not willful misrepresentation avoiding fire policy, where agreed damage 
was over $1,000, and there was no admission by insured, or very clear proof, that 
representation was willfully false and calculated to deceive insurer. 

(For other cases, see Insurance, Dec. Dig. § 552.) 

Syllabus by the Court. 

1. Under the fire insurance policy where agreed damage to insured’s property 

was $1,118.61, insured, in submitting proofs of loss, included therein a bed, valued 
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at $3.50, which he did not in fact own. Held, that in the absence of an admission 
on insured’s part, or very clear proof, that this representation was willfully false 
and such as was calculated to deceive the insurer, it will be held as a matter of 
law that such was not a willful misrepresentation, but was the result of inadvert- 
ence or mistake, and hence did not avoid the policy. The triviality of the amount 
misrepresented makes this conclusion inescapable under the facts of this case. 

2. Where there are two or more issues tried and submitted to the jury, and 
the verdict is a general one, it cannot be upheld if there was error in instructing 
the jury as to, or in submitting to the jury, any one of the two or more issues. 

Appeal from District Court, Ramsey County; John W. Boerner, Judge. 

Action by Archie Goldberg against the Globe & Republic Insurance Company 
of America. From a denial of his alternative motion for judgment notwithstanding 
verdict for defendant or for a new trial, plaintiff appeals. 

Reversed, and new trial granted. 

Stacker & Stacker and William M. Serbine, all of St. Paul (Thomas C. Dag- 
gett, of St. Paul, of counsel), for appellant. 

Timmerman & Vennum and Franklin Petri, all of Minneapolis, for respondent. 

DevaANEy, Chief Justice. 

Action on a fire insurance policy. There are two defenses; incendiarism, and 
willful misrepresentation by the insured as to ownership of certain of the destroyed 
property. Both issues were submitted under instructions such that the jury could 
find for defendant on either issue. They returned a verdict for defendant. Plain- 
tiff appeals from a denial of his alternative motion*for judgment notwithstanding 
or for a new trial. 

In our view, the question of whether plaintiff was guilty of incendiarism was 
properly submitted to the jury. We need not consider that question further here, 
and shall confine our discussion to the trial court’s action in submitting the second 
defense to the jury. 

[1] We can state the evidence briefly. The policy here sued upon was in the 
usual Minnesota standard form. It insured plaintiff's furniture and household 
effects for $2,000. A fire occurred which destroyed or damaged a large amount of 
the insured furniture and effects. Plaintiff duly submitted proofs of loss. Under 
a nonwaiver agreement the damage to plaintiff's property subsequently was fixed 
at $1,118.61. Defendant does not dispute the amount so arrived at, except as to 
an item of $3.50, representing the value of a bed which it is admitted plaintiff did 
not own. The representation of ownership as to this single $3.50 item is the only 
claim defendant makes of fraud or misrepresentation on plaintiff’s part. 

It is well settled that where an insured, in making proof of loss from fire, 
makes a misrepresentation through mistake or inadvertence as to the value or 
ownership of the property destroyed, he does not thereby avoid the policy for fraud. 
See collection of cases so holding in Columbian Ins. Co. v. Modern Laundry (C. 
C. A.) 277 F. 355, 20 A. L. R. 1159, 1164 and Austin v. Maine Farmers’ Mut. Fire 
Ins. Co., 126 Me. 478, 139 A. 681, 56 A. L. R. 384, 390. To avoid the policy in this 
situation it is necessary that there be a willful and intentional misrepresentation 
such as is calculated to deceive the insurance company. See Bahr v. Union Fire 
Insurance Co., 167 Minn. 479, 209 N. W. 490. 

Under the circumstances of this case, we think it should be held as a matter 
of law that the representation as to the ownership of this $3.50 item was not willful 
and intentional. The amount. misrepresented is trivial as compared to $1,118.61, 
the total amount of the loss. In the absence of an admission on the insured’s part, 
or adequate proof, that the representation was willful and made with intention to 
deceive, we think it must be held as a matter of law that the representation is not 
willful in a case such as this where the amount involved is extremely trivial and 
insubstantial. What constitutes a trivial or insubstantial amount depends upon the 
facts of each case. Here the amount misrepresented is less than 1/300 of the 

, amount agreed upon under the nonwaiver agreement as due plaintiff from the 
defendant company. It can only be supposed that no individual, knowing that 
forfeiture of the entire amount due him is the penalty for a willful misrepresenta- 
tion, would intentionally misrepresent the ownership of this so insignificant item 
when the consequences are so great. In ninety-nine cases out of one hundred where 
such a small discrepancy occurs it will be found that the mistake is due to inad- 
vertence or oversight, and not to a willful and intentional act calculated to deceive. 

In this case plaintiff had an explanation to the effect that he happened to 
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include this item of $3.50 through mistake or inadvertence. This might have been 
believed by the jury. Certainly plaintiff did not admit, nor does the evidence in 
any way conclusively show, that he willfully misrepresented the facts as to his 
ownership of this bed. Particularly applicable here is the language in Hamberg y. 
St. Paul F. & M. Ins. Co., 68 Minn. 335, 339, 71 N. W. 388, 389. In that case the 
defendant requested an instruction as follows: “ ‘If you find from the evidence 
that the plaintiff knowingly and intentionally, in the proofs of loss furnished by 
him to the defendant company, overstated or exaggerated either the amount or 
value of the goods and property which were destroyed or damaged by the fire, then 
your verdict must be for the defendant.’ ” 

The court said: “According to this request, the slightest possible exaggeration 
of the amount or value of the property so destroyed or damaged would be sufficient 
to defeat plaintiff’s claim. If plaintiff so exaggerated to the amount of a fraction 
of a cent, he cannot recover. Such is not the law.” 

See, also, Hodge v. Franklin Insurance Co., 111 Minn. 321, 324, 126 N. W. 
1098, 1099, where the court stated: “The general rule of law, as stated by the 
court, was correct—that an incidental or unintentional mistake in making out proof 
of loss does not necessarily mean fraud.” 

In view of the above, it was error to submit the question of misrepresentation 
to the jury. The court instructed the jury in effect that if they found plaintiff 
willfully misrepresented that he owned this bed when as a matter of fact he did 
not own it, then they were to find for defendant. Since it appears as a matter of 
law that the representation was not willful, there must be a reversal for this error 
in submitting this issue to the jury. 

[2, 3] It is settled that where there are two or more material issues tried and 
-ubmitted to the jury and the verdict is a general one, it cannot be upheld if there 
was error in instructing the jury as to any one of the two or more issues. 5 Dun- 
nell Minn. Dig. § 7168. It does not conclusively appear that defendant was entitled 
to a directed verdict on the issue of incendiarism. This court cannot speculate 
upon which of the two issues here involved the jury found for defendant. There 
must be a new trial. It is immaterial here what the jury found on the issue of 
incendiarism. The possibility that they might have found for plaintiff on the issue 
of incendiarism but in favor of defendant on the erroneously submitted issue of 
misrepresentation requires a new trial, since it does not appear, and we have no 
means of ascertaining, on which issue the jury returned the verdict for defendant. 

Reversed, and new trial granted. 


LUPPINO v. FIREMEN’S INS. CO. No. 420. 
Supreme Court of New Jersey. March 9, 1935. 
177 Atlantic Reporter 446. 
INSURANCE. 


Insurance contracts under which it is sought to create forfeitures will be con- 
strued most strongly against insurer and will never be extended beyond strict words 
of policy since forfeitures are not favored by courts. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

z. INSURANCE. 

Letter to insured after fire which stated that insurer demanded strict compli- 
ance with policy, directed insured’s attention to section of policy which required 
insured to furnish proofs of loss within sixty days, but did not demand proofs of 
loss or refer to statute, held not sufficient notice under statute to preclude action 
by insured on policy notwithstanding proofs were not furnished within sixty days 
after fire or receipt of letter (Comp. St. Supp. 1924, §§ 99—115a, 99—115b). 

(For other cases, see Insurance, Dec. Dig. § 558[5].) 

3. INSURANCE. 

That insured filed proofs of loss after receipt of notice from insurer that he 
must comply with policy which required that proofs be filed in sixty days, but did 
not demand proofs or refer to statute, held not waiver of any defect in notice so 
as to bar action on policy under statute, notwithstanding insured filed proofs more 
than sixty days after receipt of notice (Comp. St. Supp. 1924, §§ 99—115a, 99— 
115b). 

(For other cases, see Insurance, Dec. Dig. § 558[5].) 
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4, INSURANCE. ’ eats 

In action on fire policy, evidence sustained finding of $455 damage where 
insured’s testimony of loss to that amount was uncontradicted. 

(For other cases, see Insurance, Dec. Dig. § 665[4].) 

Appeal from District Court, Second District, Essex County. : , 

Action by Antonio Luppino against the Firemen’s Insurance Company. From 
a judgment in favor of plaintiff, defendant appeals. 

Affirmed. 

Argued October term, 1934, before Lloyd and Donges, JJ. 

Lum, Tamblyn & Fairlie, of Newark, for appellant. 

Nathan A. Rubin, of Newark, for respondent. 

Per Curiam. 

This is an appeal from a judgment of the district court of the Second Judiciai 
district of Essex county. The suit was upon a policy of insurance issued by the 
defendant covering loss or damage by fire to furniture of the plaintiff located in 
yremises at 172 Walnut street, Newark. The district court judge, sitting without 
a jury, found for the plaintiff in the sum of $455. 


The first ground argued by the appellant is that it was error to refuse to direct 
a verdict in its favor. The fire occurred on August 30, 1932. The policy, in standard 
form, contained the usual provision that “if fire occur the insured * * * within 
sixty days after the fire, unless such time is extended in writing by this company, 
shall render a statement to this company signed and sworn to by said insured, 
stating * * * the cash value of each item and the amount of loss thereon. * * * ” 


Under date of September 2, 1932, the defendant sent plaintiff the following 
letter : 


“You are hereby notified that if you desire to make claim under policy numbers 
7171581 & 7191195 of the Firemen’s Insurance Company, the said company demands 
strict compliance with each of all the terms and conditions of its said policy num- 
bers 7171581 & 7191195 including the filing of sworn statement of claim as provided. 


“Your attention is hereby particularly directed to lines 67 to 95 of the printed 
conditions of the said policy contracts and this will be your notice that this com- 


pany waives none of the provisions of the said policy and reserves all of its 
rights.” 


Proofs of loss were not filed until January 11, 1933, and the instant suit was 
started on August 28, 1933. 


Chapter 340 of the Laws of 1911 (Comp. St. Supp. 1924, §§ 99—115a, 99—115b) 
provides as follows: 

“1. The failure of any person insured against loss or damage by fire in any 
‘nsurance company doing business by or under the authority of the Department of 
Banking and Insurance of this State to furnish proofs of loss shall not be or con- 
sidered a waiver of any rights accruing under the policy of insurance, and shall not 
debar the person so holding insurance from a recovery under said policy or the 
collection of such sum as should properly be paid under said policy, unless after 
said loss sixty days’ notice, in writing, that said company desires said proofs of 
loss be furnished the person so insured. 

“2. The provisions of the foregoing section shall not be varied, altered, contra- 
dicted or affected by any agreement or contract, but shall remain in full force and 
effect, any and all provisions in any contract of insurance or other agreement to- 
the contrary notwithstanding.” 

The contention of the appellant is that the letter above quoted was an effective 
notice and the failure of the plaintiff to file a proof of loss within sixty days there- 
after worked a forfeiture of the policy. 

{1] Forfeitures are not favored by the courts. Contracts of insurance under 
which it is sought to create forfeitures will be construed most strongly against the 
insurer and will never be extended beyond the strict words of the policy. Snyder 
v. Insurance Co., 59 N. J. Law 544, 37 A. 1022, 59 Am. St. Rep. 625; Johnson v. 
Grand Lodge, 81 N. J. Law 511, 79 A. 333. 

The letter demanding compliance with the policy was written September 2, 
1932, and was received by plaintiff on September 10, 1932, as witnessed by the 
return receipt. It did not demand proof of loss within sixty days from the date 
of notice, but merely referred to the policy which provided for proof within sixty 
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days of the fire. It did not make reference to the statute, nor did it demand a 
notice according to the terms of the statute. 

(2, 3] We conclude that it did not give the plaintiff the notice he was entitled 
to under the statute and that the defendant must be held to a strict compliance 
with the statute in order to take advantage of the provision of the policy. It was 
in legal contemplation no notice at all, and was void and of no effect. Nor can 
it be said that the fact that the plaintiff did file a proof of loss was a waiver of 
any defect in the notice. It might just as well be said that the acceptance by 
defendant of the proof of loss was a waiver of any claim that it was filed late. 

The motion to direct a verdict was, therefore, properly denied. 

[4] As to the other point, that there was no evidence to support a finding of 
$455 damage, it is sufficient to say that the plaintiff testified to a loss in that 
amount and there was no proof to contradict it. 

The judgment is affirmed, with costs. 


WISSERT et al. v. FARMERS’ FIRE RELIEF ASS’N OF BUTTEVILLE. 
Supreme Court of Oregon. Feb. 26, 1935. 
41 Pacific Reporter (2d) 1063. 
1. INSURANCE. 

Insured, failing to pay special assessment, authorized by mutual fire insurance 
company’s by-law in addition to annual premium, held not entitled to recover on 
policy, in absence of showing that second assessment was levied in same year in 
violation of by-law, though policy was for five years and referred only to stated 
sum as premium. 

(For other cases, see Insurance, Dec. Dig. § 349[1].) 

2. INSURANCE. 

Mutual fire insurance company’s by-laws, authorizing charge of 50 cents per 
hundred dollars of insurance and single annual assessment for repayment of money 
borrowed, held not to inhibit annual premium charge of such amount, though refer- 
red to in testimony as assessment. 

(For other cases, see Insurance, Dec. Dig. § 183.) 

3. INSURANCE. 

Reference in mutual fire policy to further assessments payable by insured held 
to include both premium assessment and single annual special assessment authorized 
by insurance company’s by-laws. 

(For other cases, see Insurance, Dec. Dig. § 349[1].) 

Department 2. 

Appeal from Circuit Court, Lane County; G. F. Skipworth, Judge. 

On petition for rehearing. 

Petition denied. 

For original opinion, see 40 P.(2d) 63. 

F. C. Heffron, of Eugene, for appellants. 

E. M. Page, of Salem (Keyes & Page, of Salem, and Charles A. Hardy, of 
Eugene, on the brief), for respondent. 

KELLy, Justice. 


{1] In a petition for rehearing, plaintiffs contend that the charge of 50 cents 
per hundred authorized by article VIII of defendant’s by-laws is restricted to full 
terms of five years. We are unable to find anything in the by-laws so restricting 
it. 

It is true that the terms of the policy issued to plaintiffs is five years. It is 
also true that $20 only is referred to therein as the premium. As to this policy, 
if the $20 is to be taken as the premium, the record is barren of anything indicating 
= a second assessment was ever levied against it; and, therefore, plaintiffs’ cause 
tails. 

[2] We think, however, that there is nothing in defendant’s by-laws inhibiting 
an annual premium charge of 50 cents per hundred for insurance. As we construe 
the testimony upon which plaintiffs rely to support their contention, that there were 
two assessments in one year, it discloses that it was defendant's practice to make 
such annual charge. The fact that it was referred to in the testimony as an assess- 
ment did not change its character from that of a premium to that of a special 
assessment. 


[3] We think that when the distinction between a regular stated assessment 
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and an uncertain special assessment is borne in mind, the reference in the policy to 
turther assessments, which plaintiffs were to pay, is comprehensive enough to 
include both additional premium assessments of 50 cents per hundred authorized 
by said article VIII and the special assessment authorized by article XIII of defend- 
ant’s by-laws. 

The petition for rehearing is denied. 


WESTCHESTER FIRE INS. CO. OF NEW YORK v. CANNON. No. 13075. 
Court of Civil Appeals of Texas. Fort Worth. Dec. 7, 1934. 
Rehearing Denied Feb. 1, 1935. 
79 Southwestern Reporter (2d) 920. 
1. INSURANCE. 
Where insured relied on local agent, who represented more than one company, 
to keep property insured against fire, select good company, and renew policies and 
bill premiums, such agent did uot become agent of insured for purpose of agree- 
ing to cancellation of policy without substituting other insurance. 
(For other cases, see Insurance, Dec. Dig. § 238[2].) 
2. INSURANCE. 


In action on fire policy, where policy was not attached to plaintiff's pleadings 
and plaintiff did not plead the exceptions to coverage, rule that burden is on 
plaintiff to plead and prove that loss does not fall within special exceptions of 
policy held inapplicable. 

(For other cases, see Insurance, Dec. Dig. § 645[1].) 

4. INSURANCE. 4 

Statute providing, in substance, that where notice of claim for damages is 
required it shall be presumed that notice has been given unless want of notice is 
specially pleaded under oath held applicable to fire policy (Rev. St. 1925, art. 5546). 

(For other cases, see Insurance, Dec. Dig. § 646[9].) 

5. INSURANCE. 


Where loss by fire was total, there was liquidated demand and insured was 
not required to furnish proof of loss before sting on policy notwithstanding 
policy provision requiring proof of loss. 

(For other cases, see Insurance, Dec. Dig. § 612[2].) 

6. INSURANCE. 


In action on fire policy, where insured testified that house was burned down 
to foundation and that foundation as left had no value, and such testimony, if 
untrue, could have been readily discredited, but stood uncontradicted, refusal to 
submit question of total loss to jury, and direction of verdict for plaintiff, held 
not error, though proof of total loss depended entirely on such interested witness. 

(For other cases, see Insurance, Dec. Dig. § 665[4].) 

7. INSURANCE. 

Where fire caused total loss and proof of loss to insurer was therefore dis- 
pensed with under the law, and policy provided that loss was payable sixty days 
after proof filed, insured, in action on policy, held entitled to interest from sixtieth 
day after total loss occurred, not merely from date of judgment. 

(For other cases, see Insurance, Dec. Dig. § 598.) 


Appeal from District Court, Jack County; J. E. Carter, Judge. 
_ Suit by L..M, Cannon against the Westchester Fire Insurance Company of 
New York. Judgment for plaintiff, and defendant appeals. 

Reformed, and, as reformed, affirmed. 


Thompson, Knight, Baker & Harris and Robert Lee Guthrie, all of Dallas, for 
appellant. 


T. B. Coffield, of Bowie, for appellee. 

Power, Justice. 

In 1915, appellee, L. M. Cannon, bought a farm in Jack county. Upon this 
farm was a four-room house. He irisured this house against loss by fire at the 
time he purchased. the farm with the American oe Assurance Company in 
the sum of $800. At the same tire he obtained a fire insurance contract with the 
same company on his household furniture for $800. The contracts were obtained 
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through Walter Isbell, agent of the company at Jacksboro. These policies were 
renewed from time to time, the last renewal beginning on January 10, 1932. A 
fire destroyed the house and furniture on November 22, 1932. The American 
Equitable Assurance Company paid in full the amount of the insurance to appellee. 
In 1930, appellee built an addition to his house and some time after the addition 
was built purchased additional furniture. After such addition was built and furni- 
ture purchased, he obtained through the same agent, Walter Isbell, an additional 
policy of insurance on the house in the sum of $1,000 and an additional policy of 
$200 on the furniture. This latter insurance contract was with appellant, West- 
chester Fire Insurance Company of New York. This contract with appellant was 
renewed at least once; the last renewal was dated to begin on April 15, 1932. At 
the time of the fire in November, 1932, the policy of the American Equitable 
Assurance Company was in force by its terms as well as the policy of appellant. 

This suit was instituted by appellee, Cannon, against appellant, Westchester 
-Fire Insurance Company of New York, to recover on the $1,200 fire insurance 
contracts, and at the conclusion of the trial the court instructed the jury to return 
a verdict for appellee in the sum of $1,000, appellee having in open court waived 
his claim to the $200 policy on the furniture, and from that judgment appellant 
has appealed. 

[1] Appellee testified in his own behalf that Walter Isbell was agent for the 
company and that he relied on Mr. Isbell as such; that he had been dealing with 
Mr. Isbell for a number of years; that he knew nothing about insurance and that 
he depended upon Mr. Isbell to keep him insured; that he did not know what com- 
pany his policies were in; that $4.80 remained unpaid on the premium of the 
policy in suit at the time of the fire; that most of the time he left his policy in 
Mr. Isbell’s office for safe-keeping and told Mr. Isbell to notify him when the 
policy expired; that he permitted Mr. Isbell to select the insurance company and 
depended upon him to put the insurance in a good company; that after Isbell had 
placed the insurance he would make arrangements with him about the payment of 
the premiums; and that when a policy expired he depended on Isbell renewing it 
and billing him for the premium. 

Walter Isbell testified that he formerly represented the Westchester Fire Insur- 
ance Company; that he had known L. M. Cannon about fifteen years; that at the 
time Mr. Cannon talked with him with reference to insurance Mr. Cannon did not 
know the names of any of the fire insurance companies; that he selected the com- 
pany in which to place the insurance; that as to the amount of insurance, it would 
be discussed between assured and Walter Isbell and they would try to arrive at 
the correct amount; that if it became necessary to transfer the insurance from one 
company to another, he, Walter Isbell, had charge of this; that the Westchester 
i Insurance Company never authorized him to extend any credit to L. M. 

annon. 

In this state of the evidence, had not the questions been objected to and the 
objections sustained, M. C. Spann, a witness for appellant, would have testified that 
he was special agent for the Westchester Fire Insurance Company and that he 
notified Walter Isbell on August 17, 1932, to cancel the Westchester policy of fire 
insurance, the subject of this suit, and that the witness Walter Isbell agreed to 
surrender the policy of insurance and accepted from the special agent the unearned 
premium on the policy. A proper bill of exception was taken to the court’s refusal 
to permit this evidence, based on the ground that it was not shown that appellee, 
Cannon, knew of this attempted cancellation of the policy, appellant contending 
that by reason of the facts outlined Isbell became the agent of appellee, Cannon, 
for the purpose of agreeing to the cancellation of the policy, and therefore the 
rejected evidence was admissible. The evidence shows that Cannon did not know 
of the attempted cancellation of the policy until some time after the fire. 

This court cannot agree, under the facts of this case, that Walter Isbell 
became the agent of appellee, Cannon, for the purposes contended. The facts in 
the case of Security National Fire Insurance Co. v. Gulf Ins. Co. (Tex. Com. 
App.) 41 S.W.(2d) 17, 18, seem applicable to this case, and in that case the court 
used the following language: 

“It seems to be established in this state that where the insured has, in terms, 
authorized another (who is also the agent of a number of insurance companies) 
to procure and keep up insurance on the insured’s property—the selection of the 
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company or companies being left to the agent’s discretion—the collateral authority 
to substitute one policy for another, and, in behalf of the insured, to waive notice 
of or to consent to the cancellation of the policy displaced in effecting such sub- 
stitution, is implied. Dalton v. Ins. Soc. (Tex. Com. App.) 213 S. W. 230; National 
Fire Ins. Co. v. Oliver (Tex. Civ. App.) 204 S. W. 367 (writ refused). In such a 
case, the implied authority of the agent, with regard to cancellation, has reference 
to the effectual substitution of one valid policy for another and is dependent 
thereon. Obviously, a general and independent authority, respecting the cancellation 
of policies, cannot be reasonably implied, when a cardinal purpose of the insured, 
as manifested by the nature of the authority conferred by him on the agent, was 
to keep his property protected by insurance. 9 

“We conclude that, under the facts of this case, the consent of Bain for the 
Security Company policy to be canceled, and the notice to him of such cancellation 


were not binding on Landamore; and therefore the attempted cancellation was 
ineffective.” 


The Kentucky Court of Appeals, in discussing a situation much like that now 
before this court, held, in the case of Stuyvesant Ins. Co. v. Barkett, 226 Ky. 424, 
11 S.W.(2d) 87, that notice of cancellation of an insurance policy to a broker 
intrusted by the assured with the duty of keeping the property insured and of 
obtaining other insurance in lieu of canceled policies is notice to insured, provided 
the broker substitutes another policy, holding, in effect, that such notice to a 
broker merely authorized to procure insurance and to keep insurance, and who 
does not substitute another policy, is not notice to the assured. In the case at 
bar, there was no substitution of other policies, and the appellee, through no 
fault of his, was led to believe that the insurance was in force until after the 
house was burned. The agent Walter Isbell was the agent of the company and 
does not claim that as such agent he notified Cannon of the cancellation. 

[2] The policy of insurance in question stipulates generally for insurance 
against loss by fire without stating any exceptions, but subsequently states that 
the company shall not be held liable for loss caused by invasion, insurrection, riot, 
civil war, or commotion. The policy was not attached to plaintiffs pleadings, 
neither were the exceptions pleaded by plaintiff. Under this state of the pleadings, 
appellant contends that the burden is upon the plaintiff to plead and prove that 
his loss does not fall within any of the special exceptions of the policy. 

Appellant’s propositions perhaps would be sound if appellee had attached his 
insurance policy to his petition, or if he had pleaded the exceptions in the policy 
affirmatively and not negatively. The proposition submitted does not apply to cases 
in which the face of the petition does not show that the insurer is exempted from 
liability from loss resulting from the specific causes listed in the policy. See 
American Insurance Union v. Daines et al. (Tex. Civ. App.) 15 S.W.(2d) 97, 98, 
where it is stated: “The contention of plaintiff in error, that the petition of 
defendants in error did not state a cause of action against it, seems to be on the 
theory that it was necessary for defendants in error to have alleged, and they 
did not, that, after the policy was issued to Daines, he did not violate the stipula- 
tion set out in the statement above that it (the policy) should be ‘null and void’ 
if he died in consequence of an intemperate use of alcohol or narcotics. Pelican 
Ins. Co. v. Troy Co-operative Ass’n, 77 Tex. 225, 13 S. W. 980, is cited as a case 
supporting the contention. In that case it was held to be necessary to the state- 
ment of a cause of action on a fire insurance policy, made an exhibit to the plain- 
tiff’s petition and containing a stipulation that the insurer should not be liable for 
loss by fire caused by means of a hurricane, to allege that the fire did not occur 
irom the expected cause. It may he the holding in that case would have been 
applicable in this one, had the policy defendants in error sued on been made an 
exhibit to their petition. But it was not, and the sufficiency of the petition there- 
fore must be determined from allegations therein without reference to stipulations 
in the policy. It is plain, we think, from those allegations as shown in the state- 
ment above, that the petition stated a cause of action and was not subject to the 
general demurrer to it urged by plaintiff in error.” 

Appellant contends that no proof of loss was furnished the insurance company 
as prescribed by the policy, and that the cause should be reversed for that reason. 
It is true that there is a paragraph in appellant’s answer which pleads, in effect, 
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that no proof of loss was furnished as required by the terms of the policy, but 
this pleading is not sworn to. The evidence shows that the loss was total. 


[4] Article 5546, Rev. Statutes, provides, in substance, that in cases where 
notice of claim for damages is required it shall be presumed that such notice has 
been given unless want of notice is specially pleaded under oath. This statute 
applies to insurance contracts. See London & Lancashire Ins. Co. v. Higgins (Tex. 
Civ. App.) 68 S.W.(2d) 1056. 


[5] Furthermore, the evidence in this case shows the loss was total, conse- 
quently proof of loss is dispensed with. See American Central Ins. Co. v. Terry 
(Tex. Com. App.) 26 S.W.(2d) 162, 164, wherein it is stated: “The rule is weil 
settled in this state that when the loss is total, it is a liquidated demand, and proof 
of loss is not necessary. Suit can be maintained on the policy as on any other 
liquidated demand, if the property on which the policy was issued was real prop- 
erty, and that it had been totally destroyed. Queen Ins. Co. v. Jefferson Ice Co., 


64 Tex. [578] 582.” See, also, Hanover Fire Ins. Co. v. Nash (Tex. Civ. App.) 
67 S.W.(2d) 452. 


[6] Under another proposition appellant contends that the proof of total loss 
in the trial court was limited wholly to the appellee’s testimony, and this being 
true, it was error for the court to fail to submit the question of total loss for the 
reason that the assured was an interested witness and that the weight and credi- 
bility of his testimony is for the jury. If the evidence of appellee was not true, 
it could have been readily discredited. He testified, in substance, that the house 
was a frame house; that none of the walls were left standing immediately after 
the fire; that all was burned down to the foundation; that the floor burned; that 
there was none of the flooring whatever left; that the brick chimney tumbled 
over; that there was no remnant left; that the foundation as left had no value; 
that it was soft and would crumble; and that the condition of the property at the 
time of the trial was the same as immediately after the fire. 


An exception to the general rule applicable to the case now before this court 
is stated in the case of Luling Oil & Gas Co. v. Edwards (Tex. Civ. App.) 32 
S.W.(2d) 921, 926 (writ dismissed). It was there announced: “The rule that the 
uncorroborated testimony of interested witnesses, although not controverted, does 
not conclusively establish a fact, is not applicable where the nature of the testi- 
mony is such that it might readily be discredited, if it were not true, and the 
adverse party offers no disparaging proof whatever. There were no circumstances 
whatever in the record which would throw any doubt or suspicion upon the testi- 
mony of plaintiff that he actually paid to the party named $140. We therefore 
think the testimony presented no issuable fact in that regard.” See, also, Fidelity 
& Casualty Co. v. Branton (Tex. Civ. App.) 70 S.W.(2d) 780, 781. 


[7] The judgment was announced and rendered for $1,000 with interest thereon 
from date of judgment at the rate of 6 per cent. per annum, The evidence shows 
the loss to be total and that the fire occurred on November 22, 1932. The policy 
provides that the loss under the policy was payable sixty days after proof filed, 
therefore judgment should have adjudged interest from the sixtieth day after the 
total loss or from the 21st day of January, 1933, Hanover Fire Ins. Co. v. Nash 
(Tex. Civ. App.) 67 S.W.(2d) 452. The judgment is reformed to provide for 


interest at 6 per cent. per annum from Jantiary 21, 1933, and, as so reformed, 
affirmed. 


BRITISH GENERAL FIRE INS. CO., Limited v. RIPY et al. No. 12920. 


Court of Civil Appeals of Texas. Fort Worth. Jan. 18, 1935. 
Rehéaring Denied Feb. 22, 1935. 
80 Southwestern Reporter (2d) 424. 
2. INSURANCE. 

In action on fire policy, petition which stated that after insured took out pol- 
icy she conveyed property to another to hold as trustee for insured, that insurer's 
agent, after notice, transferred and assigned policy to trustee, that fire occurred 
and caused total loss, that another person was entitled to récover part of policy, 
and that trustee had filed disclaimer, held to state cause of action. 


(For other cases, see Insurance, Dec. Dig. § 637.) 
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3. INSURANCE. 

In action on fire policy, whether building was totally destroyed, and whether 
insured’s hushand set fire to building, he/d for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[13].) 

4. INSURANCE. ag 5 : . 

In action on fire policy, policy held admissible as against contention there was 
a material variance between policy and petition, which alleged that after policy was 
issued insured transferred property to another to hold for insured’s benefit as 
trustee, and that insured notified insurer’s agent of conveyance, who made assign- 
ment or transfer of policy. 

(For other cases, see Insurance, Dec. Dig. § 645[3].) 

6. INSURANCE. 

In action on fire policy, where insured alleged that after policy was issued 
msured and husband conveyed property to another to hold as trustee for insured, 
power of attorney executed by trustee to insured’s husband held admissible. 

(For other cases, see Insurance, Dec. Dig. $ 645[3].) 

9. INSURANCE. 

In action on fire policy, judgment for insured held not error, notwithstanding 
insured and husband had conveyed property to person who held as trustee for 
insured, and policy had been transferred to trustee by insurer’s agent. 

(For other cases, see Insurance, Dec. Dig. § 328[2].) 

10. INSURANCE. 

In action on fire policy, where insured and husband conveyed property to per- 
son who held as trustee for insured’s benefit and policy had been assigned to trus- 
tee, that insured, when she applied for assignment of policy to trustee, misrepre- 
sented trustee owned property held no defense, where insurer failed, within reason- 
able time after learning of misrepresentation, to give notice that it would not be 
bound by policy because of such misrepresentation (Rev. St. 1925, art. 5044). 

(For other cases, see Insurance, Dec. Dig. § 390.) 

11. INSURANCE. 

In action on fire policy, that insured and husband transferred title to another 
to hold as trustee for insured, and had policy transferred and assigned to trustee 
as owner of property held not such breach of warranty of sole ownership as to 
preclude recovery on policy. 

(For other cases, see Insurance, Dec. Dig. § 328[2].) 


Appeal from District Court, Tarrant County; James E. Mercer, Judge. 

Action by Mrs. J. A. Ripy and another against the British General Fire Insur- 
ance Company, Limited, wherein E. C. Smith and another were made parties 
defendant. From a judgment in favor of plaintiffs against the British General Fire 
Insurance Company, Limited, it appeals. 

Affirmed. 

Elton M. Hyder, of Fort Worth, and T. M. West, of San Antonio, Tex., for 
appellant. 
_ Mike E. Smith, John O. Ragan, and Ratcliff & Christian, all of Fort Worth, 
for appellees. 

Brown, Justice. 


Appellee Mrs. J. A. Ripy and her husband, O. P. Ripy, brought suit in the dis- 
trict court of Tarrant county against appellant British General Fire Insurance Com- 
pany upon the fire insurance policy in controversy issued by appellant to Mrs. Ripy, 
the owner of the property. They made E. C. Smith and Mrs. Josephine Vogel par- 
ties defendant, alleging that Mrs. Ripy owned the property and the insured premises 
and took out the fire insurance policy in controversy; that after the policy was 
tssued Mrs. Ripy, joined hy her husband, conveyed the property to E. C. Smith, 
and notified the insurance company’s agent of such conveyance: that an assignment 
or transfer was made by the insurer’s agent in writing; that Smith paid no con- 
sideration for the property but held same as trustee for the owner Mrs. Ripy; that 
i fire occurred and caused a total loss of the premises: that Mrs. Vogel was 
entitled to recover $700 and interest out of the proceeds of the policy; that Smith 
had filed a disclaimer; and prayer was for judgment against the insurer for the 
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amount of the policy: that Mrs. Vogel be paid her debt therefrom and appellees 
recover the balance. 

Appellant insurer answered by a general demurrer, and by alleging that the 
appellees made fraudulent representations as to the actual transfer of the property 
to Smith and had breached the warranties in the policy as to title and interest; 
that there was only a partial loss; that the premium had not been paid; that O. 
P. Ripy set fire to the premises; that the insurer had purchased the debt with the 
lien owned by Mrs. Vogel and was subrogated to her rights; and that such debt 
he deducted from plaintiff's recovery, should recovery be had. 

Mrs. Vogel was dismissed from the suit; E. C. Smith disclaimed. 

The policy of insurance was issued by appellant to Mrs. J. A. Ripy. After the 
deed was executed by Mrs. Ripy and husband to E. C. Smith and the local agent 
of the insurer notified of such conveyance, a proper rider was attached making 
Smith the beneficiary. A loss payable clause is attached protecting Mrs. Vogel. 

The testimony disclosed that Mrs. Ripy and her husband conveyed to Smith 
for the purpose of having a lien fixed upon the property to effect certain improve- 
ments; that Smith paid no consideration for the conveyance and was holding his 
title as trustee for Mrs. Ripy. It also appears that Smith gave O. P. Ripy a 
general power of attorney. 

The case was tried to a jury, and four special issues of fact were submitted, 
in substance, to wit: 

(1) Was the building in question a total loss? to which the jury answered, 
“Yes,” 

(2) What was the reasonable cost of replacing the destroyed property? After 
the court properly instructed the jury not to answer such issue if they answered 
issue No. 1 in the affirmative, no answer was made. 

(3) Did O. P. Ripy set fire to the premises? Answer, “No.” 

(4) Was work being done in repairing or altering the premises for a period 
of more than fifteen days next preceding the fire? Answered, “No.” 

The trial court rendered judgment that plaintiff take nothing against Mrs. 
Vogel and Smith: that Mrs. J. A. Ripy, joined by her husband, recover of the 
defendant insurance company $1,355.93, being the balance of the principal sum evi- 
denced by the insurance policy after deducting the amount paid by the insurance 
company to Mrs. Josephine Vogel for her first lien note against the premises, 
which sum was allowed the defendant as a credit upon the whole sum recoverable 
under the policy. 

The defendant insurance company has appealed from this judgment. 

The first assignment of error complains that the trial court should have sus- 
tained appellant’s motion to set aside the judgment rendered because several terms 
of court had elapsed hetween the time the verdict was rendered and the judgment 
entered. 

The verdict of the jury, in a case where special issues are submitted, in effect 
says to the trial court, “We find the facts that you have submitted to us as follows,” 
and leaves to the trial court the duty of finding all uncontroverted facts and con- 
troverted facts which may lawfully be found by the court, and which were not 
submitted to the jury, as well as the determination of what judgment should be 
entered upon all the findings thus made. 

[1] The verdict in the instant case is clear upon the issues submitted, and sup- 
ports the judgment. We are of the opinion that, the jury having found all facts 
submitted for their determination and the trial court being under the duty to render 
judgment in accordance with such verdict, together with the court’s findings upon 
the uncontroverted issues not submitted to the jury, the trial court had authority, 
under the Special Practice Act, to render judgment “at the time” same was rend- 
ered. Article 2092, subd. 28, Rev. Civ. Statutes, as amended by Acts 1930, Sth 
Called Sess., c. 70, § 1 (Vernon's Ann. Civ. St. art. 2092, subd. 28). 

[2] The second assignment of error complains of the overruling of the defend- 
ant’s general demurrer. Undoubtedly the petition states a cause of action, and the 
assignment is overruled. 

[3] The third assignment of error complains of the action of the trial court 
in refusing appellant’s request for a peremptory instruction. The evidence clearly 
raises the issues of fact that were submitted to the jury, and this assignment of 
error is overruled. 


[4, 5] Appellant's fourth assignment of error complains of the admission in 
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evidence of the insurance policy that is made the basis of appellee’s suit; the con- 
tention being that there is a fatal variance between the contract pleaded and the 
contract introduced in evidence. No such variance appears to us. Furthermore, 
Smith having been made a party to the suit by plaintiffs with proper averments of 
facts under which the deed was executed to him by the Ripys, the insurance com- 
pany was fully protected as against any apparent interest he may have had in the 
policy. New Orleans Ins. Co. v. Gordon, 68 Tex. 144, 3 S. W. 718, 719. Our 
Supreme Court in First Nat. Bank v. Stephenson, 82 Tex. 435, 18 S. W. 583, 
announces the correct rule as to material variances, saying: “A variance between 
the allegation and proof which ought not to have misled the adverse party to his 
prejudice is not material. It must be such as to mislead or surprise the opposite 
party.” The insurance company was neither misled nor surprised in the instant 
case, but was put upon notice by the very pleadings to which it made answer. We 
overrule the assignment of error. 

[6] The fifth assignment of error complains of the introduction in evidence of 
« power of attorney executed by O. P. Ripy and wife to E. C. Smith and refers 
to defendant’s bill of exception No. 6. That bill of exception shows that the 
defendant excepted to the introduction in evidence of a power of attorney execu- 
ted by E. C. Smith to O. P. Ripy. The assignment of error is not strictly germane 
to the subject-matter of the bill of exception referred to, but we understand the 
proposition intended to be presented, and we find no error in admitting in evidence 
the power of attorney. The assignment of error is overruled. 

The sixth assignment of error complains of the trial court not granting defend- 
ant’s request to instruct the jury not to consider the remarks made by the witness 
Frost while being cross-examined by appellant, wherein the witness, being ques- 
tioned about the use of materials left on the ground after the fire in rebuilding, 
was asked if in replacing the improvements with a new house the witness would 
be compelled to spend money to clear the premises, and closed the question by ask- 
ing, “Are you going to take all of those cement blocks out?” to which the witness 
answered, “Yes. The city ordinance requires that.” 

[7, 8] In the first place there is no testimony showing that the house was built 
on concrete blocks, but, on the contrary, that same was built on wooden blocks, 
and if it appeared that the witness’ answer to the improper question constituted 
error, same was undoubtedly harmless in that there is no testimony tending to 
show that cement blocks, in good condition, remained for use in rebuilding. Fur- 
thermore, we find no error in the trial court’s ruling, in that it appears that appel- 
lant’s counsel brought out the identical testimony from the witness on cross-exam- 
ination prior to the giving of the answer to which the assignment of error is 
addressed, and no effort was made to have such similar testimony excluded. The 
assignment of error is overruled. 

The seventh and eighth assignments of error assert that the trial court com- 
mitted fundamental error in not rendering judgment for the defendant because the 
policy of insurance had been transferred to E. C. Smith, thereby creating a new 
contract in which Ripy had no title or interest, and that the defendant had a right 
to say with whom it would contract, and to rely upon its ostensible contract with 
Smith, and that the trial court in rendering judgment for appellees “presumed a 
contract with Mrs. Ripy.” 

_ The ninth and tenth assignments of error assert that the trial court committed 
tundamental error in rendering judgment for plaintiffs, on the theory that the 
undisputed evidence shows that plaintiffs were not the sole owners of the policy 
and had no interest in either the policy or the property insured, and that the war- 
ranty of sole ownership was violated. 

__ [9, 10] Under the authority of Camden Fire Insurance Ass’n v. Bomar (Tex. 
Civ. App.) 176 S. W. 156, we are of the opinion that there was no merit in the 
seventh and eighth assignments of error. Furthermore, if appellant be correct in 
charging that there was a misrepresentation as to the ownership or interest in the 
property, it did not, within a reasonable time, give notice that it would not be bound 
by the policy because of such misrepresentation. Article 5044, R. C. S.; National 
Guaranty Fire Ins. Co. v. King (Tex. Civ. App.) 24 S.W.(2d) 501. 

{11] As to the warranties of sole ownership relied upon by appellant in its 
ninth and tenth assignments of error, we see no merit therein. In the case of New 
Orleans Ins. Co. v. Gordon, supra, the Supreme Court said: “The only matter to 
be considered is whether a mere deed, not intended by either party to convey title, 





360 The Insurance Law Journal, Vol. 85 [Aug., 1935 


and under which the grantee was to take no interest, effected any change in the 
ownership of the property. To state this proposition is to decide it in the negative.” 

Furthermore, in the opinion, the court said: “There is a vast difference between 
having a deed and having title to land. The former is evidence of the latter, but 
may exist without it; and here, while Keller had a deed for the property, the 
title remained in Gordon for all purposes, and especially for any purpose connected 
with its insurance against fire.” 

We do not find in the record anything to indicate that the insurer was injured 
by reason of Mrs. Ripy and her husband placing the title to the insured property 
in the name of her chosen trustee. 

All assignments of error are overruled, and the judgment of the trial court 
is affirmed. 
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LLOYDS AMERICA v. BROOKS. No. 1370. 
Court of Civil Appeals of Texas. Eastland. Jan. 18, 1935. 
Rehearing Denied Feb. 15, 1935. 
79 Southwestern Reporter (2d) 881. 
INSURANCE. 

Shipper could maintain action against carrier and carrier’s insurer for loss of 
goods by fire in county of carrier’s residence and where insured property was 
situated, notwithstanding imsurer’s nonresidence therein and that carrier’s liability 
had not been established by judgment, where by indorsement attached to policy 
insurer made itself liable for losses sustained by shipper for which carrier would 
not be liable, and provided such claims should be payable within 30 days after 
proof of loss, irrespective of judgment against carrier (Rev. St. 1925, art. 1995, 
subd. 28; Vernon’s Ann, Civ. St. art. 911b, § 13). 

(For other cases, see Insurance, Dec. Dig. § 618.) 


Appeal from District Court, Eastland County; Geo. L. Davenport, Judge. 

Action by J. B. Brooks against Lloyds America and another. Judgment for 
plaintiff, and named defendant appeals. 

Affirmed. 

Turner, Seaberry & Springer, of Eastland, for appellant. 

Butts & Wright, of Cisco, for appellee. 

HickMAN, Chief Justice. 

In the court below appellee Brooks recovered judgment against appellant 
Lloyds America for $1,000, and against its codefendant L. P. Kuykendall, doing 
business under the trade-name of Ever Ready Transfer & Storage Company, for 
$1,200; the judgment reciting that any amount paid by appellant Lloyds America 
would be credited on the amount to be collected from Kuykendall. The case was 
tried below before the court without the aid of a jury, and Lloyds America alone 
appeals. 

Three assignments of error are found in the brief, viz.: (1) The trial court 
erred in overruling appellant’s plea of privilege; (2) the trial court erred in over- 
ruling its plea in abatement; and (3) the trial court erred in overruling its special 
exception to plaintiff’s petition presenting the question of misjoinder of causes of 
action and parties defendant. Since Kuykendall is a resident of the county in which 
the suit was instituted and judgment rendered, it is admitted that the plea of 
privilege was properly overruled under exception 4 of article 1995, R. S. 1925, 
provided the parties were properly joined in the suit. Appellant’s brief states that 
only one question of law is presented, viz., “Can a cargo insurer, issuing an 
indemnity policy to the carrier under section 13, of article 91lb, be joined as 
defendant with the common carrier in a suit by the owner for damages for the 
loss of the cargo in the absence of a provision in the policy so permitting?” 

In the recent case of Pageway Coaches, Inc. v. Bransford, 71 S.W.(2d) 561, 
we considered a question which appellant contends to be the same as that involved 
in this case, and announced the conclusion that the insurer could not properly be 
joined in the same suit with the carrier. We had there under consideration the 
construction of article 91la, § 11. The article under which the policy in this case 
was issued is article 911b, § 13. We pointed out in our opinion in the Bransford 
Case that there was a conflict in the decisions on the question there presented. 
A writ of error was granted, and a writ has likewise been granted in some of 
the cases cited. The question there involved is now before the Supreme Court. A 
decision of the question presented by the record in the instant, case is not dependent 
upon a determination of the question of which line of decisions, as pointed out in 
the Bransford Case, announces the true rule. This for the reason that the policy 
issued by the appellant to the carrier Kuykendall went very much further than 
required by law, and contains provisions which are wholly inconsistent with the 
contention that no suit will lie against the insurer until the claim against the 
carrier is reduced to judgment. 

The fact giving rise to appellee’s suit was the destruction by fire of household 
goods belonging to him and being transported by Kuykendall, the carrier, from 
Cisco, in Eastland county, to Moran, in Shackelford county. The fire occurred on 
a highway in Eastland county. The policy issued by appellant to Kuykendall is a 
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very unusual one. There is attached to it an indorsement, which extends the lia- 
bility of the insurer beyond that created by the policy proper. This indorsement 
covers liability, not exceeding $1,000, on the contents of any one truck. It pro- 
vides, among other things, that “this endorsement insures against loss or damage 
directly caused by: (a) Fire, caused by self ignition or internal explosion of the 
conveyance or by lightning; (b) Flood (meaning rising navigable waters only) ; 
(c) Tornado, cyclone, or windstorms, excluding loss or damage caused by hail, 
rain, sleet, or snow, whether driven by wind or not.” These provisions, making the 
insurer liable for damages caused by certain acts of God, cannot be reconciled 
with the theory that liability must first be established against the carrier, for a 
carrier is not liable for damages caused by acts of God. 10 C. J. p. 111, § 132. 
Appellant’s contention would utterly destroy and render of no effect the provisions 
above quoted. This indorsement enumerates certain excluded risks, among which 
is loss or damage to property belonging to the insured, or held by him in any 
capacity, or for any purpose other than transportation. It contains this very signifi- 
cant provision: “Payment of loss. All adjusted claims under this endorsement 
shall be due and payable thirty days after presentation and acceptance of proofs 
of interest and loss at the office of Lloyds America.” This provision is wholly 
inconsistent with the claim that no right exists in the shipper to sue the insurer 
until after the liability of the carrier has been established by judgment. 

One other significant provision is found in this indorsement, as follows: “The 
conditions as provided in the policy to which this endorsement is attached shall 
apply to this endorsement insofar as may be consistent and the conditions enumer- 
ated in this endorsement shall be treated as additional conditions of the policy.” 
By this provision it is made manifest that the parties regarded this indorsement 
on the policy as adding conditions to it. The statute, article 911b, § 13, prescribes 
the minimum of coverage by the bond or policy of insurance, but, if the parties 
voluntarily contract for liability beyond that minimum, no reason exists for not 
enforcing their contract as written. The policy, exclusive of the indorsement, fur- 
nished all the protection to shippers which the law required; that is to say, it, 
at least, obligated the insurer to discharge any judgment against the carrier to 
the extent of the limit thereof. Under the policy, exclusive of the indorsement, 
the insurer was not liable for claims for which no liability existed against the 
carrier, and no requirement of the statute would render it liable therefor. But, 
under the indorsement, the insurer, for a valuable consideration, has made itself 
liable for losses sustained by the shipper for which the carrier would not be 
liable, and has provided that such claims should be due and payable, not after 
judgment against the carrier, but within thirty days after proofs of interest and 
loss. In short, the indorsement is a fire, flood, and tornado insurance policy, made 
for the benefit of shippers. Of course, if that is its nature, a shipper could main- 
tain suit thereon. 

Under this view, venue was properly laid in Eastland county under exception 
28 of article 1995, invoked by appellee in his controverting plea, which provides 
that suits against fire insurance companies may be commenced in the county in 
which the insured property was situated. 

It may be that the carrier was not a necessary party to this suit; but he was 
a proper party. At any rate, appellant does not claim that it should have been 
sued alone without the joinder of the carrier, but claims that it should not have 
been sued at all, or, at least, not until judgment had first been rendered against 
the carrier. 

It is our opinion that the assignments present no error, and the judgment of 
the trial court is accordingly affirmed. 
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OHIO CASUALTY INS. CO. v. WELFARE FINANCE CO. 
Circuit Court of Appeals, Eighth Circuit. Dec. 20, 1934. 
75 Federal Reporter (2d) 58. 
2. INSURANCE. 


Assessment of punitive damages recovered by person who, having been injured 
by insured’s truck, alleged that driver’s negligence was wanton and reckless, held 
“liability imposed by law for bodily injuries accidentally sustained” within liability 
policy: negligence being within words “accidentally sustained,” and word “wanton” 
in connection with negligence meaning that negligence amounted to recklessness. 

(For other cases, see Insurance, Dec. Dig. § 435.) 

4. INSURANCE. 

Public policy held not violated by so construing liability policy as to include 
punitive damages recovered by person injured by insured corporation’s truck, 
where insured did not participate in cr authorize negligent acts of driver, who had 
not theretofore been guilty of similar acts. 

(For other cases, see Insurance, Dec. Dig. § 138[1].) 

Appeal from the District Court of the United States for the Eastern District 
of Missouri; Charles B. Davis, Judge. 

Action by the Welfare Finance Company against the Ohio Casualty Insurance 
Company. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

James R. Claiborne, of St. Louis, Mo. (John W. Joynt and Bishop & Claiborne, 
all of St. Louis, Mo., on the brief), for appellant. 

George C. Wilson, of St. Louis, Mo. (Daniel G. Taylor, Jacob Chasnoff, Hugo 
Monnig, Jr., and James V. Frank, all of St. Louis, Mo., on the brief), for appellee. 

Before Stone, Gardner, and Van Valkenburgh, Circuit Judges. 

Stone, Circuit Judge. 

This is an appeal from a recovery on a policy of liability insurance. 

The policy insured appellee “against loss by reason of liability imposed by law 
upon the assured for damages on account of bodily injuries * * * accidentally sus- 
tained * * * by any person or persons, other than employes of the assured. * * *” 

During the life of the policy an action was brought against the assured by 
Florence Dauster for personal injuries arising from backing a truck, operated by 
a servant of the insured, out of a garage while she was standing on the running 
board without leaving sufficient clearance, and thereby throwing her to the ground. 
The negligence alleged was in this movement of the truck. In addition to a prayer 
of $25,000 for actual damages, punitive damages were sought in the same amount 
because “the aforesaid acts of defendants were unlawful, wrongful, wanton and 
done in a reckless disregard of plaintiff's rights and safety.” There was a recovery 
of $5,500 actual damages and $10,000 punitive damages. 

Appellant was promptly notified of the bringing of the above suit, and assumed 
entire defense thereof for appellee. Subsequent to the above recovery, appellant 
raised the question that it was not liable for more than $10,000 upon its policy and 
in no event liable for punitive damages. Subsequently the parties hereto ascer- 
tained that the above judgment could be settled for a total payment of $9,000 and 
costs. This they did through an arrangement which embodied the payment of 
costs and $3,000 by appellant and the payment of $6,000 by appellee; it being further 
agreed that, if the above policy should be held to cover punitive damages, there 
should be recovery by appellee of $5,000 (of the above $6,000 paid by it). 

To recover the above $5,000, this action was brought on the policy. Jury was 
waived, the court made findings of fact, and stated, as a conclusion of law, that 
the policy did insure appellee “against loss by reason of liability imposed by law 
for exemplary damages, under the facts shown in evidence.” 

__ The position of appellant and its argument is along two lines, as follows: 
First, that the policy insured only against “accidentally sustained” injuries, and that 
this did not include anything but compensatory damages; and, second, that, if the 
policy should be held to include punitive damages, it would be against public policy. 
The argument of the appellee is that the appellant is foreclosed here to raise the 
first point under the above settlement agreement between the parties and the facts, 
and that, as to the second point, the law is not as stated by appellant, for the rea- 
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son that the liability of appellee in the personal injury suit was purely ene of 
respondeat superior in a matter where it had not authorized or known of the act 
causing the injury and had no knowledge of any propensities of its servant which 
would put it upon its guard against such actions. 

. [1] It seems to us appellee i is wrong in its contention that appellant cannot raise 
the point of the meaning of the policy. This contention is based upon the assertion 
that the agreement between the parties at the time of settlement of the Dauster 
judgment was that the only defense to a suit upon the policy would be that to 
allow recovery thereunder for punitive damages would be against public policy. 
While there is testimony to the above effect by Mr. Chasnoff, who was a witness 
for plaintiff, the transcript includes an agreement in open court as to what the 
above settlement agreement was. That statement is that liability for the $5,000 
should depend upon whether the policy covered punitive damages, and was in no 
wise limited to any particular reason (such as being against public policy) why 
it should not be so regarded. We must take this statement as embodying the 
agreement and particularly so as the finding of the court on that point is that 
recovery should be had herein “unless defendant herein could defeat such recovery 
on the defense that defendant’s policy did not cover or insure plaintiff against loss 
by reason of liability for exemplary damages in the Dauster suit”—the above quo- 
tation is from finding 4, and there is a similar expression in finding No. 6. 

[2, 3] The contention of appellant that exemplary damages are outside of the 
language and meaning of the policy is not well taken. The policy insured “against 
loss by reason of liability imposed by law upon the assured for damages on account 
of bodily injuries * * * accidentally sustained. * * *” The basis of the Dauster 
action was negligence and nothing more than negligence. Obviously, negligence is 
covered in the term of the policy “accidentally sustained.” The assessment of 
punitive damages was a “liability imposed by law upon the assured” in connection 
with and because of the bodily injuries and the aggravated conduct of the servant 
in causing such injuries. Under the Missouri law, where injuries are negligently 
caused and the negligence is of such an aggravated form or attended by such cir- 
cumstances as to be wanton and reckless in character, punitive damages are author- 
ized. Reel v. Consolidated Inv. Co. (Mo. Sup.) 236 S. W. 43, 46; peste = 
Mo. P. Ry. Co., 94 Mo. 286, 297, 299, 6 S. W. 464; Seibel v. Siemon, 72 Mo. 
531; Franz v. Hilterbrand, 45 Mo. 121, 123; Kennedy v. North Mo. R. R. a te 
Mo. 351, 365; Leahy v. Davis, 121 Mo. 227, 232, 25 S. W. 941, 942. And see Hudson 
v. L: & N. R..Co., 30 F.(2d) 391; 392° (C.. C:.A. 5), and Westre v, “C. Moe 
St. P; Ry: Co, 2 Ped) 227, 220°0C.. ©: As 8). 

\s a basis for recovery of punitive damages, the Dauster petition alleged that 
the negligent acts were “unlawful, wrongful, wanton and done in a reckless dis- 
regard of plaintiff's rights and safety.” The words of this quotation which are 
significant are “wanton and done in a reckless disregard of plaintiff's rights and 
safety.” The real meaning of this statement is that the negligence amounted to 
recklessness, since that is the meaning of wanton when used in connection with 
negligence. Mayes v. Metropolitan Street Ry. Co., 121 Mo. App. 614, 2 97 S. W. 
612, 613; Cody v. Gremmler, 121 Mo. App. 359, 363, 364, on . W. 46, 47; Cleveland, 
C..c. & St. L.. Ry. Co. v. Tartt; 64 F.1825°825; 626 (CC. A. 37). Also see Strough 

Central RF. OR: Go., 209 8. 23,20 6... © A. 3) eo Union Tel. Co. v. Cat- 
lett, 177 F. 71, 75 (C. C. A. 4); Hazle v. Southern Pacific Co., 173 F. 431, 432 (C. 
C. Ore.) ; Seago v. Realty Co., 185 Mo. App. 292, 299, 170 S. W. 372: Plummer v. 
Kansas City, 48 Mo. App. 482, 484. 

Since this policy clearly covers bodily damage through negligence and since 
these punitive damages are imposed because of the aggravated circumstances or 


form of this negligence, such punitive damages must be regarded as coming within 
the meaning of the policy. 


[4] It punitive damages are within the meaning of the policy there arises the 
second point urged by appellant, to wit, that such a provision is unenforceable as 
against public policy. The public policy so invoked is thus expressed by appellant 
in its brief: 

“To allow one to insure oneself against the punishment intended in a verdict 
for punitive damages would be to defeat the purpose of the law in such case made 
and provided. To enforce the contract sued on in this case and to protect the 
appellee against punishment would be the same as to permit a defendant in a crim- 
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inal case, after having been tried and convicted and sentenced to confinement 
either in a jail or a penitentiary, to substitute another in his stead.” 

If this provision in the policy must be construed as having the above effect, it 
should be held invalid. The policy is general in its terms, and on its face imports 
no protection from illegal acts. Appellant cites several cases supporting its posi- 
tion which are cases of willful injury perpetrated by the person protected by the 
insurance there involved. In the situation presented by such cases it is obvious 
that a grave question of validity would arise, since it might well be said that it 
would be against public policy to permit a person to protect himself in advance 
against the consequences of intentional wrongdoing injurious to others. A differ- 
ent situation is present where the sole liability of the insured arises out of the 
relation of master and servant. If the master participates in, authorizes, or knows 
in advance that his servant will probably commit the unlawful injurious act, then 
the situation may be analogous to where the insured himself commits an intentional 
act with an intended injury and the same reasons for holding a protecting policy 
invalid as to such acts would exist. However, the court has here found that there 
was no evidence that the servant causing the injury here “had been instructed by 
plaintiff to act in a negligent, wanton, wrongful or unlawful manner towards Flor- 
ence Dauster, nor that the alleged negligence or wrongful acts of Keith were neces- 
sary to the performance by Keith of his duties as the employee of plaintiff, nor 
that he had.ever previously been guilty of such or similar actions.” 

In this situation where there was no direct or indirect volition upon the part 
of the master in the commission of the act, no public policy is violated by protect- 
ing him from the unauthorized and unnatural act of his servant. 36 C. J. p. 1060; 
Messersmith v. American Fidelity Co., 187 App. Div. 35, 175 N. Y. S. 169; Taxi- 
cab Motor Co. v. Pacific Coast Casualty Co., 73 Wash. 631, 132 P. 393; Georgia 
Casualty Co. v. Alden Mills, 156 Miss. 853, 127 So. 555, 73 A. L. R. 408; Robinson 
v. U. S. Fidelity & Guaranty Co., 159 Miss. 14, 131 So. 541. 

We hold that the punitive damages under the facts here must be held to be 
within the meaning and protection of this policy; that there is no public policy, 
under the circumstances of this case, requiring such provision to be held invalid; 
therefore, that the judgment should be and is affirmed. 


COMMERCIAL CASUALTY INS. CO. v. CHERRY. No. 4—3728. 
Supreme Court of Arkansas. Feb. 25, 1935. 


79 Southwestern Reporter (2d) 270. 
1. INSURANCE. 


In action by insured on indemnity policy to recover damages paid to persons 
riding on insured’s truck when it overturned, whether persons, hired to pick cot- 
ton for insured and paid by the pound, were insured’s employees or passengers 
for a consideration so as to preclude recovery under policy held for jury where 
evidence showed that persons were being taken home without having worked on 
day when accident occurred and that insured did not charge for transportation. 

(For other cases, see Insurance, Dec. Dig. § 668[10].) 

2. INSURANCE. 


In action by insured on indemnity policy against insurer for attorney’s fees 
expended defending actions, evidence, which disclosed that twenty-three actions 
asking for over $17,000 were filed against insured, that cases were consolidated, 
but that there were two trials in circuit court and one appeal to the Supreme 
Court, and that total judgment recovered was only $917.30, held sufficient to war- 
tant finding that $600 was reasonable fee for defense of actions. 

(For other cases, see Insurance, Dec. Dig. § 675.) 

3. INSURANCE. 


_. In action by insured on indemnity policy to recover damages paid to persons 
injured when insured’s truck overturned, that insured was permitted to testify 
that insurer’s attorney at time of accident told doctor to treat injured persons held 
not violative of agreement with insurer that insurer’s defense of actions against 
insured would not constitute waiver of rights against insured. 

(For other cases, see Insurance, Dec. Dig. § 648[1].) 


Appeal from Circuit Court, Cross County; G. E. Keck, Judge. 
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Action by J. C. Cherry against the Commercial Casualty Insurance Company, 
From a judgment in favor of plaintiff, defendant appeals. 

Affirmed. 

Walter N. Killough, of Wynne, for appellant. 

Giles Dearing, of Wynne, for appellee. 

Humpureys, Justice. 

Appellee, the owner of a truck and trailer, procured an indemnity insurance 
policy thereon protecting him against damages which might be recovered from 
him on account of injuries to other persons, except employees while engaged in 
his business and passengers for a consideration, actual or implied. He operated 
and used his truck upon a plantation and in the fall for the purpose of transport- 
ing negro cotton pickers who lived in nearby towns to and from his plantation 
for the purpose of picking cotton. He charged his negroes nothing for transporting 
them to and from the plantation, but paid them, as -well as all other cotton 
pickers, at the end of each day 30 cents per hundred for the amount each picked. 
Appellee’s truck driver loaded the truck and trailer with pickers at Wynne on the 
morning of March 21, 1932, but when they arrived at the plantation it began to 
rain, and they returned to Wynne without having picked any cotton. The truck 
was moving rapidly, and in turning a corner in Wynne the truck and trailer 
turned over and injured a large number of the pickers. About twenty-three of 
the pickers sued appellee in the circuit court of Cross county for damages on 
account of their several injuries and between them recovered a total judgment 
against him for $917.30, including costs. They recovered this amount on a second 
trial after the case had been appealed to this court, reversed, and remanded for 
a new trial. There were a number of suits, but they were consolidated and tried 
as one suit. Hon. Giles Dearing was employed by appellee to defend the suits and 
did so on the first trial, the appeal to this court, and the retrial after the reversal 
and remand of the cause. He received some assistance by way of advice from the 
regular counsel for appellant herein and by active assistance by them on the sec- 
ond trial. The original suits were for a total of about $17,000 damages. 

This suit was brought on the insurance policy or indemnity contract by 
appellee against appellant for $917.30, including costs, and an attorney’s fee of 
$600, all of which appellee paid. 

Appellant filed an answer denying liability on the ground that at the time the 
pickers were injured, they were either passengers on the truck and trailer for a 
consideration, express or implied, or were employees of appellee engaged at the 
time in some business or occupation for him. . 

The cause was submitted to a jury upon the pleadings, testimony, and instruc- 
tions of the court, which resulted in a verdict and judgment against appellant for 
the amount sued for, from which is this appeal. 

The policy or indemnity contract was introduced in evidence and provided for 
the payment of costs and expenses in addition to damages recovered by parties 
injured except passengers and employees of appellee. 

The facts material to a determination of the main issues of this appeal are 
set out above. i 

[1] Appellant contends that under the facts the trial court should have 
instructed a verdict for it. It asked a peremptory instruction which the court 
refused to give. It is argued that when the cotton pickers got onto the truck and 
trailer at Wynne, as a matter of law they immediately became employees of 
appellee and were engaged from that moment in his business until they returned 
to Wyrine or else were his passengers, both out and back, for a consideration, 
actual or. implied. We cannot agree with learned counsel in that contention. The 
negroes were employed by the day to pick cotton at 30 cents a hundred and would 
have been paid at that rate for the cotton picked whether they walked, used their 
own conveyances, or rode in the truck and trailer to the plantation. There is no 
direct testimony to the effect that the transportation furnished was part or addi- 
tional pay for picking cotton. On the day they were injured, they picked no cotton, 
so it cannot be said with certainty that they were either employees that day or 
engaged in appellee’s business. Under the facts, it might be reasonably inferred 
that they received their transportation as a mere matter of accommodation. They 
paid nothing that day for their transportation, and there was no binding obligation 
ou them to pick cotton the next day or any day thereafter, so no implied obliga- 
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tion to pay for their transportation by picking cotton could reasonably arise. Under 
the facts and circumstances, the questions of whether they were employees engaged 
in appellee’s business or whether his passengers for a considration, express or 
implied, or whether invited guests or licensees were questions for determination 
by the jury, and those questions were submitted to the jury under correct instruc- 
tions. This court has ruled that inactive employees on a train were not engaged 
in the business of the company, and also that passengers on an airship were not 
participants in aviation within the meaning of like provisions in insurance policies. 
Benham v. American Central Life Insurance Co., 140 Ark. 612, 217 S. W. 462; 
Benefit Association Railway Employees v. Hayden, 175 Ark. 565, 299 S. W. 995, 
57 A. L. R. 622; Missouri State Life Insurance Co. v. Martin, 188 Ark. 907, 69 
S.W.(2d) 1081. 

[2] Appellant also contends that the judgment should be reversed because 
there was no evidence tending to show that the $600 appellee paid to Mr. Dearing 
was a reasonable fee for the services rendered to appellee in the defense of the 
damage suits. The attorney represented appellee in twenty-three damage suits for 
injuries of different kinds. It is true that they were consolidated and tried as one 
suit, but there were two trials in the circuit court and one appeal to the Supreme 
Court. The total amount sued for was more than $17,000, and the plaintiffs in the 
damage suits recovered a total judgment of only $917.30, which included a large 
amount for costs. It may well be said that the suits were successfully defended, so 
we think the jury was warranted, under the evidence, in finding and returning a 
verdict of $600 on account of the fee appellee paid Mr. Dearing. 

[3] Appellant also contends for a reversal of the judgment because the court 
permitted the appellee, over its objection, to testify as follows: 

“Q. Was there anything said about who would treat the negroes and who 
would pay for their treatment? A. Mr. Killough told the doctors to go ahead 
and treat them.” 

Mr. Killough was the regularly employed attorney for appellant and made 
this statement at the time the negroes were injured and being treated. It is argued 
that the testimony tended to show an admission of liability on the part of appel- 
lant and that the introduction thereof was in violation of an agreement made 
between counsel for appellant and appellee called a nonwaiver agreement. The non- 
waiver agreement reserves the right of appellant to defend the action regardless 
of its assistance in the suits of the negroes. The nonwaiver agreement also 
reserved all the rights of appellee under the policy. Our construction of the non- 
—— agreement is that it precluded neither party from introducing competent 
proof. 

No error appearing, the judgment is affirmed. 


COMMERCIAL STANDARD INS. CO. v. WALLER. No. 4—3865. 
Supreme Court of Arkansas. March 25, 1935. 


80 Southwestern Reporter (2d) 78. 
1. INSURANCE. : 

Where cancellation provision of indemnity insurance contract provides for 
no definite period of time for notice of cancellation, law reads into such provision 
a reasonable time. 

(For other cases, see Insurance, Dec. Dig. § 229[2].) 

2. INSURANCE. ‘ 

One day’s notice of cancellation of indemnity insurance held unreasonable and 
void, and did not justify cancellation of insurance. 

(For other cases, see Insurance, Dec. Dig. § 229[2].) 

Appeal from Circuit Court, Pulaski County, Third Division; Marvin Harris, 
Judge. 

Action by Mrs. R. A. Waller and others against the Commercial Standard 
Insurance Company. Judgment for plaintiffs, and defendant appeals. The appellees 
filed motion to advance and affirm with penalty as a delay case. 

Motion for penalty denied, and judgment affirmed on merits. 

Donham & Fulk, of Little Rock, for appellant. , 

Rose, Hemingway, Cantrell & Loughborough, of Little Rock, for appellees. 

Jounson, Chief Justice. 
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This cause was submitted upon appellees’ motion to advance and affirm witi 
penalty as a delay case. Briefs have been filed by the respective parties, not only 
upon the motion, but upon the merits of the case. Since it is necessary to decide 
the case on its merits before the motion to affirm can be sustained or denied, we 
have determined to advance the cause upon appellees’ motion for consideration 
upon its merits, irrespective of the motion to affirm. 

Appellees are judgment creditors of the Arkansas Transfer & Moving Com- 
pany, which judgments were superinduced by a collision between appellees’ pas- 
senger automobile and a truck belonging to the Arkansas Transfer & Moving 
Company, which occurred on the 10th day of December, 1933, and resulted in 
personal injuries to each of the appellees. 

In the pending suit appellees alleged the issuance of executions upon the 
respective judgments and the returns thereof unsatisfied and that on the date of 
said collision and the resultant injuries to appellees appellant had outstanding and 
in full force and effect its contract of indemnity insurance whereby it insured the 
Arkansas Transfer & Moving Company against liability. 

Appellant answered appellees’ complaint by admitting the execution of the 
contract of indemnity insurance on July 20, 1933, and expiring on July 20, 1934, 
but affirmatively alleged that the contract of insurance was canceled by it on 
December 7, 1933, 3 days prior to the collision and resultant injuries to appellees; 
that said cancellation was effected under the following clause of the insurance 
contract: “This policy may be cancelled at any time by either the assured or the 
company by giving written notice of such cancellation to the other party, stating 
when thereafter cancellation shall be effective, and the date of cancellation shall 
then be the end of the policy period. * * * if cancelled by the company, the 
company shall receive or retain the earned premium on a pro rata basis. Any 
return premium due to the assured may be tendered with notice of cancellation 
but failure to tender return premium shall not invalidate cancellation; but such 
return premium, if not tendered, shall be refunded on demand.” 


As an additional defense, appellant alleged no bona fide effort upon appellees’ 
behalf to effect collection of their judgments of or from the Arkansas Transfer 
& Moving Company. A general demurrer and motion to strike were interposed by 
appellee to the answer thus filed, both of which were sustained by the trial court, 
and, appellant declining to further plead, judgment was rendered in favor of 
appellees as prayed in the complaint, and this appeal follows. 


{1] Irrespective of the contentions urged in reference to an ordinance of the 
city of Little Rock prohibiting the cancellation of the indemnity of contracts of 
insurance prior to 30 days’ notice, and irrespective of the contention that the 
unearned portion of the premium on this policy must have been returned to the 
insured before cancellation could have been effected, we think the trial court was 
correct in sustaining the demurrer to that part of the answer alleging cancellation. 
Cancellation of the indemnity contract was sought to be effected by a letter writ- 
ten by appellant from Dallas, Tex., under date of December 5, 1933, which desig- 
nated the date of cancellation as of December 7, 1933. In the ordinary course of 
mail this letter could not have been received by the addressee until December 6, 
1933, thereby giving to the insured only one day’s notice of cancellation. It will be 
noted that the cancellation provision of the insurance contract provides for no 
definite period of time for notice; therefore the law reads into this provision a 
reasonable time. The rule is thus stated in 26 C. J. p. 139: “Where no specific 


period of notice is prescribed in the policy, notice must be given for a reasonable 
time.” 


{2] As a matter of law, one day’s notice was unreasonable and void, and the 
trial court was correct in so deciding. Since the notice of cancellation given was 
unreasonable and void, it follows that no notice was in fact given; therefore the 
insurance contract was in full force and effect on December 10, 1933, on the date 
of the collision and the resultant injuries to appellees. 


[3] Appellant next urges that the trial court erred in striking from its answer 
the allegation that no. bona fide effort had been made by appellees to collect their 
judgments from the Arkansas Transfer & Moving Company. It has long been the 
established rule in this state that the return of an officer upon an execution 1s 
conclusive of its recitals. Lawson v. Main, 4 Ark. 184; Newton v. State Bank, 
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14 Ark. 9, 58 Am. Dec. 363; Files v. Harbison, 29 Ark. 307; Hunt v. Weiner, 39 
Ark. 70; and Chapline v. Robertson, 44 Ark. 202. 

(4] For the reasons stated, the court did not err, therefore, in striking this 
allegation. Since the two contentions discussed are decisive of all the issues here 
presented, it follows that the judgment of the trial court must be affirmed on its 
merits. It does not follow, however, that the appeal was prayed and prosecuted 
without substantial merit. The contentions here considered and decided are sub- 
stantial, and for this reason no penalty should be awarded. 

The judgment will be affirmed on its merits. 


MOREHOUSE vy. EMPLOYERS’ LIABILITY ASSUR. CORPORATION 
OF LONDON, ENGLAND. 
Supreme Court of Errors of Connecticut. Feb. 5, 1935. 
177 Atlantic Reporter 568. 
10. INSURANCE 


Whether policy is automobile liability policy or merely one of indemnity against 
loss on account of liability must be determined by consideration of all its terms. 

(For other cases, see Insurance, Dec. Dig. $ 591%.) 

ll. INSURANCE. 

When policy is so framed as to leave room for two constructions, words used 
should be interpreted most strongly against insurer. 

(For other cases, see Insurance, Dec. Dig. §$ 146[3].) 

12. INSURANCE. 

Policy agreeing to pay insured automobile owner any “loss by reason of liabil- 
ity imposed by law” on assured for damages on account of bodily injuries or 
destruction of property, and providing for action by injured person against insurer 
in case of insolvency or bankruptcy of assured, held policy of indemnity against 
loss, not policy against liability, precluding injured person who had recovered judg- 
ment against assured from recovering in action against insurer, where assured was 
not insolvent or bankrupt. 

(For other cases, see Insurance, Dec. Dig. § 591%.) 

13. INSURANCE. 

In policy insuring automobile owner, provision that terms and conditions con- 
flicting with state law should be inoperative and that specific statutory provision 
should supersede inconsistent policy condition held not to incorporate, as part ot 
contract, state statute authorizing action by injured person against insurer, where 
statute was void because not signed by Governor within three days after adjourn- 
ment of Legislature (Pub. Acts 1919, c. 331; Const. art. 4, § 12). 

(For other cases, see Insurance, Dec. Dig. § 152[3].) 

14. INSURANCE. 

Where policy insuring automobile owner did not purport to give injured person 
right of action against insurer except in case of assured’s bankruptcy or insolvency, 
and statute permitting such action was void because not signed by Governor within 
three days after adjournment of Legislature, and injured person had recovered 
judgment against insured, action by injured person against insurer held not proper 
remedy even if policy was one insuring against liability, since garnishee process of 
attachment would be available (Pub. Acts 1919, c. 331; Const. art. 4, § 12). 

(For other cases, see Insurance, Dec. Dig. § 59134.) 

Error from Superior Court, New Haven County; Patrick B. O'Sullivan, Judge. 

Action by Edna Morehouse against the Employers’ Liability Assurance Cor- 
poration of London, England, on a policy of automobile insurance. To review a 
judgment for defendant, plaintiff brings error, and defendant moves to dismiss. 

Motion to dismiss denied. No error. 

Argued before Maltbie, C. J., and Haines, Banks, Avery, and Jennings, JJ. 

Cornelius J. Danaher, of Meriden, and Samuel E. Hoyt, of New Haven, for 
plaintiff in error. 

Daniel D. Morgan and Joseph B. Morse, Jr., both of New Haven, for defend- 
ant in error. 

Avery, Judge. 

The Employers’ Liability Assurance Corporation issued an automobile liability 
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insurance policy to the Morehouse Bros. Company, a Connecticut corporation doing 
business in Meriden. The plaintiff in error, Edna Morehouse, brought suit Decem- 
ber 6, 1921, against Morehouse Bros. Company for injuries which she claimed to 
have received while riding as a passenger in an automobile owned by that com- 
pany, and then being operated by her brother, an employee. On March 7, 1922, 
after trial, a verdict was rendered in her favor in the amount of $12,500, which the 
court set aside; the basis for its action being that the defendant corporation, organ- 
ized to buy and sell building materials, was not liable in damages. for personal 
injuries received by the plaintiff while riding at night as a guest in its automobile 
upon the invitation of its president who had, for the time being, appropriated the 
car for the pleasure of his own family, because under such conditions neither the 
president nor the operator of the car, although an employee, was acting within the 
scope of his employment. The action of the trial court in setting aside this verdict 
was affirmed on appeal (Morehouse v. Morehouse Brothers Co., 99 Conn. 720, 122 

791). 

Thereafter, in 1928, while a new trial of the action was in progress, the plain- 
tiff offered in evidence a minute of*the board of directors of the corporation, 
adopted January 17, 1924, approving, ratifying, and confirming the action of its 
president in permitting the use of the automobile on the evening of the accident 
as an incident of the authority possessed and exercised by him before that time. 
Thereupon, counsel for the insurance company, who were defending the action, 
withdrew from the case on the ground that they then, for the first time, had 
learned of the minute and that its passage by the board of directors was the result 
of collusion and fraud, and violated the provisions of the policy relating to co-oper- 
ation of the assured with the company and against voluntary assumption of liabil- 
ity by the insured. After counsel had withdrawn, the jury returned a verdict of 
$15,000 in favor of the plaintiff. 

On September 18, 1929, Miss Morehouse instituted an action against the 
Employers’ Liability Assurance Corporation, the insurers, to recover the face of 
the policy, alleging that no part of the judgment had ever been paid by the defend- 
ant, Morehouse Bros. Company, or by the insurance company. In her complaint she 
predicated her right to proceed on the authority of chapter 331 of the Public Acts 
of 1919, providing that insurers should be absolutely liable under policies against 
loss or damage on account of bodily injuries, and that the judgment creditor might 
sue the insurer directly upon the judgment. In its answer, the defendant, after 
denying the allegations of the complaint, set up in special defenses the action of 
the corporation in passing the minute of January 17, 1924, approving the action of 
its president in permitting the use of the company’s automobile for the pleasure 
of his own son and daughter, which was alleged to be a voluntary assumption of 
liability on the part of the defendant, and also alleged a lack of co-operation as 
required by the terms of the policy and fraud. Thereafter, the plaintiff made a 
motion for oyer as provided in the rules, Practice Book 1934, p. 51, § 124; and 
a copy of the insurance policy was filed in compliance with the order of the court. 
A demurrer to these defenses was interposed by the plaintiff and overruled by the 
court. The plaintiff then filed a reply setting forth that the minute adopted by 
the board of directors truthfully stated what had been the practice of the corpora- 
tion prior to and at the time of the accident, which was denied in the rejoinder. 
Thereafter, by leave of the court, the defendant amended its answer by alleging 
that chapter 331 of the Public Acts of 1919 was unconstitutional and void, in that 
it was not approved by the Governor within three days of the final adjournment 
of the General Assembly in that year. To this amendment the plaintiff filed a reply 
alleging that the defendant was estopped from setting up this defense and had 
waived the right to base a defense cn the unconstitutionality of the statute; and, 
further, that by the issuance of its policy chapter 331 of the Public Acts of 1919 
became a part of the contract. These allegations were denied by the defendant 
in the rejoinder. Thereafter, a judgment was rendered by the superior court in 
which the following issues were found for the defendant: (1) The plaintiff had no 
right to maintain her action under chapter 331 of the Public Acts of 1919, because 
the act was unconstitutional; (2) the plaintiff had no right to maintain her action 
under the policy hecause the policy was one of indemnity against loss; (3) con- 
ceding the policy to be one of indemnity against liability, the plaintiff has mistaken 
her proper remedy. From this judgment, the plaintiff did not appeal, but brought 
the present writ of error. 
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[1-6] We are confronted at the outset by a motion to dismiss; the claim of 
the defendant being that the errors claimed to have been committed cannot be 
reviewed upon the record for the reason that they involve a consideration of the 
policy contract which is claimed to be no part of the record. The remedy by writ 
of error is not coextensive with that by the process of appeal. Cary v. Phoenix Ins. 
Co., 83 Conn. 690, 697, 78 A. 426. It is not intended as “a process for invoking the 
jurisdiction of this court, in cases where the more adequate and equitable process 
of appeal can be used.” New York, N. H. & H. R. Co. v. Hungerford, 75 Conn. 
76, 83, 52 A. 487, 489. Only errors which appear upon the record of the superior 
court can properly he considered. Corbett vy. Matz, 72 Conn. 610, 611, 45 A. 494, 
48 L. R. A. 217. A memorandum of decision is improperly contained in a writ 
oi error; it “is not a * * * finding of facts, nor unless made so by the court is it 
such a part of the official record as to become the basis of a writ of error.” Lip- 
pitt v. Bidwell, 87 Conn. 608, 615, 89 A. 347, 350; Cummings v. Hartford, 70 Conn. 
115, 123, 38 A. 916. The policy, however, was produced and filed on the order of 
the court pursuant to a demand for oyer made under the rules. These provide that 
¢ copy of a written instrument of which oyer is demended shall be filed as an 
exhibit. Practice Book 1934, p. 51, § 124. A copy so filed becomes, therefore, a 
part of the pleading to which it relates. New Idea Pattern Co. v. Whelan, 75 
Conn. 455, 457, 53 A. 953; Jacobson v. Hendricks, 83 Conn. 120, 124, 75 A. 85. The 
party obtaining oyer may demur to the adversary pleading as insufficient on its 
face. Morrill’s Adm’x v. Catholic Order of Foresters, 79 Vt. 479, 65 A. 526, 527; 
Village of Western Springs vy. Collins (C. C. A.) 98 F. 933, 934; Earle v. Fidelity 
& Deposit Co. (N. J. Sup.) 68 A. 1078; Waterhouse v. Sterchi Bros. Furniture Co., 
139 Tenn. 117, 201 S. W. 150, 151; 49 C. J. 609. The insurance contract, therefore, 
must be considered as a part of the record, and the motion to dismiss is denied. 

[7-9] The question before us upon this writ of error, therefore, is whether 
upon the record the judgment for the defendant was permissible. O’Donnell vy. Sar- 
geant & Co., 69 Conn. 476, 483, 38 A. 216. Upon the pleadings, it appears that 
chapter 331 of the Public Acts of 1919 was not signed by the Governor within three 
days after the adjournment of the Legislature. The act, therefore, was void. State 
\. McCook, 109 Conn. 621, 649, 147 A. 126, 64 A. L. R. 1453; Preveslin v. Derby & 
Ansonia Developing Co., 112 Conn. 129, 133, 141, 151 A. 518, 70 A. L. R. 1426; 
Siller v. Siller, 112 Conn. 145, 148, 151 A. 524. It did not become a law until vali- 
dated in 1929 (Pub. Acts 1929, Sp. Sess., cc. 1, 4), long after the accident in this 
case occurred. The claim of the plaintiff that the defendant by its conduct had 
waived its right to assert the unconstitutionality of this law or was estopped to do 
so cannot be upheld. As far as appears, the defendant was under no obligation to 
assert the unconstitutionality of this statute until a suit was brought against it based 
thereon, nor is it alleged that any benefit was invoked or accepted by the defendant 
which would preclude it from attacking the constitutionality of the statute. The 
principles which are decisive of cases such as Holley v. Sunderland, 110 Conn. 80, 
86, 147 A. 300; Rindge v. Holebrook, 111 Conn. 72, 75, 77, 149 A. 231, and Coombs 
v. Larson, 112 Conn. 237, 246, 152 A. 297, have no application to the situation alleged 
in this case. : 

Whatever rights the paintiff may have against this defendant are to be found 
in the construction of the policy itself, the pertinent provisions of which are 
appended in the footnote.” 


1“Insurance Provided. Agreement I. To pay any loss by reason of the liability imposed 
by law upon the Assured for damages on account of bodily injuries including death at any time 
resulting therefrom; accidentally sustained during the policy period by any person or persons, 
other than employees engaged in operating or caring for the automobiles covered, as the result 
of the ownership, maintenance or use of any of the automobiles enumerated and described in 
Item 8 of the Declarations. 

“Agreement II. To pay any loss by ,reason of the liability imposed by law upon the 
Assured for damages on account of injury to, or destruction of property of any description 


“Definition of Assured. Condition A. The Assured, wherever referred to in this policy, 
shall include the Assured named in the Declarations and any person or persons while riding in 
or operating any of the automobiles enumerated and described in Item 8 of the Declarations for 
Private or pleasure purposes or for making business calls, excluding commercial delivery, with 
the permission of the said named Assured or with the permission of any adult member of said 
named Assured’s household who is_not a chauffeur or a domestic servant. 

“Limitation of Liability. (2) In addition to the limits expressed in Item 9 of the Declara- 
tions the Corporation will pay all expenses resulting from claims upon the Assured on account 
of loss as aforesaid, and all costs taxed against the Assured, together with interest thereon, in 
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Liability insurance policies have given rise to much litigation largely because 
of the different language used in different policies. They have been broadly 
classified as those of “indemnity against loss” and those “against liability,” the 
difference being that recovery cannot be had under the former until the liability 
is discharged, while under the latter the cause of action is complete when a 
liability attaches. Policies providing that the insurer would “indemnify against 
liability’ or would “pay to the insured all damages with which he may be legally 
charged” have been classified as policies against liability. American Employers’ 
Liability Ins. Co. v. Fordyce, 62 Ark. 562, 568, 36 S. W. 1051, 54 Am. St. Rep. 
305; Fenton v. Fidelity & Casualty Co., 36 Or. 283, 288, 56 P. 1096, 48 L. R. A. 
770; Pickett v. Fidelity & Casualty Co., 60 S. C. 477, 487, 38 S. E. 160, 629. 
Policies containing a “no action” clause, providing that “no action shall lie unless 
for loss actually sustained and paid in satisfaction of a final judgment,” have been 
classified as policies of indemnity against loss. Shea v. United States Fidelity & 
Guaranty Co., 98 Conn. 447, 452, 120 A. 286, 287, and cases cited; Connolly vy. 
agg 187 Mass. 266, 270, 72 N. E. 981; Eberlein v. Fidelity & Deposit Co., 164 
Wis. 242, 246, 159 N. W. 553; Herbo-Phosa Co. v. Philadelphia Casualty Co. 


J , 34 
K. I. 567, 5 577, 84 A. 1093; Allen v. #Ztna Life Ins. Co. (C. C. A.) 145 F. 881, 
S85.07 TR AS GNSS.) Ose. 


[10-12] The policy before us in Shea v. United States Fidelity & Guaranty 
Co., supra, was, except for the inclusion of the “no action” clause, almost identical 
in language with the policy involved in this action. In the instant case, the 
agreement of the insurer is “to pay any loss by reason of the liability imposed by 
law upon the assured for damages on account of bodily injuries including death 
at any time resulting therefrom,” and “to pay any loss by reason of the liability 


any legal proceedings defended by the Corporation according to the conditions and agreements of 
this Policy, and all interest accruing after entry of judgment to date of satisfaction thereof, upon 
such part of said judgment as is not in excess of the limits of the Corporation’s liability as 
expressed in Item 9 of the Declarations, but the Assured shall not voluntarily assume any 
liability nor shall the Assured without the written consent of the Corporation previously given 
incur any expense or settle any claim except at his own cost or interfere with any negotiation 
for settlement or any legal proceeding, except that the Assured may provide at the Corpor: ation’s 
expense at the time of the accident such immediate surgical relief as is imperative. Whenever 
requested by the Corporation, the Assured shall aid in securing information and evidence and the 
attendance of witnesses and in effecting settlements and in prosecuting appeals. 

“Defense. Condition D. If thereafter any suit, even if groundless, is brought against the 
Assured to enforce a claim for damages on account of an accident covered by this Policy, the 
Assured shall immediately forward to the Corporation every summons or other process as soon 
as the same shall have been served on him, and the Corporation will, at its own cost, and sub- 
ject to the limitations referred to in Condition A hereof defend or at its option, settle such 
suit in the name and on behalf of the Assured. 

“Insolvency and Bankruptcy. Assignment. Condition E. (1) The insolvency or bank- 
ruptcy of the Assured shall not relieve the Corporation from the payment of damages for 
injuries sustained or loss occasioned during the policy period. In case of such insolvency or 
bankruptcy an action may be maintained by the claimant against the Corporation, subject to the 
terms of this Policy, for an amount not exceeding the amount of this Policy. 

‘Special Statutes. Condition K. If any of the terms or conditions of this Policy conflict 
with the law of any State within which coverage is granted, such conflicting terms and condi- 
tions shall be inoperative in such State in so far as they are in conflict with such law. Any 
specific statutory provision in force in any State within which coverage is granted shall super- 
sede any condition of this Policy inconsistent therewith.” 


And by indorsement, the following additiona] pertinent provisions, among others. 


were set 
forth : 


“Condition A: This Policy covers the Assured named _in the Declarations, and also covers 
while any of the automobiles enumerated and described in Item 8 of the Declarations are being 
used for private purposes, with the express or implied consent of the Owner named in the 
Policy, or by members of his family, a chauffeur or any other person with the permission of 
the Owner for ‘private purposes’ as above defined, and any insurance granted by the Policy 
shall, in addition to the said named Assured, inure to the benefit of any person riding in any 
of the said Automobiles as well as to the benefit of any person, firm or corporation responsible 
for the operation of any of the said Automobiles. 

“In addition to the limits expressed in Item 9 of the Declarations the Corporation will pay 
all expenses resulting from claims upon the Assured on account of loss as aforesaid, and all 
costs taxed against the Assured, together with interest thereon, in any legal proceedings 
defended by the Corporation according to the agreements and conditions of this Policy, and all 
interest accruing after entry of judgment to date of, satisfaction thereof, upon such part of said 
judgment as is not in excess of the limits of the Corporation’s liability as expressed in Item 9 
of the Declarations, but the Assured shall not voluntarily assume any liability nor shall the 
Assured without the written consent of the Corporation previously. given incur any expense or 
settle any claim except at his own cost or interfere with any negotiation for settlement or any 
legal proceeding, except that the Assured may provide at the Corporation’s expense at the time 
cf the accident such immediate surgical relief as is imperative. Whenever requested by the 
Corporation, the Assured shall aid in securing information and evidence and the attendance of 
witnesses and in effecting settlements and in prosecuting appeals.” 
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imposed by law upon the assured for damages on account of injuries to or 
destruction of property of any description.” The language of the agreement in the 
Shea Case was: “To indemnify the assured against loss from the liability imposed 
by law upon the assured for damages on account of bodily injuries or death 
suffered by any person as a result of an accident occurring while the policy is in 
force,” etc. The decision in the Shea Case is conclusive that the policy in the 
instant case is one “to indemnify against loss” unless the fact of the omission of 
the “no action” clause is sufficient to base a distinction. The absence of a “no 
action” clause does not necessarily classify the policy as one against liability 
rather than one of indemnity against loss. The effect of the contract is to be 
determined by consideration of all its terms. London & Lancashire Indemnity 
Co. v. Cosgriff, 144 Md. 660, 670, 125 A. 529; Kingan & Co., Ltd. v. Maryland 
Casualty Co., 65 Ind. App. 301, 115 N. E. 348, 353; New York Indemnity Co. v. 
Ewen, 221 Ky. 114, 298 S. W. 182, 185; Degnan v. Rhode Island Mutual Liability 
Ins. Co., 51 R. I. 366, 154 A. 912, 913, 83 A. L. R. 671; United States Fidelity & 
Guaranty Co. v. Williams, 148 Md. 289, 129 A. 660, 665. In the instant case, 
Condition E of the contract provides for an action by the claimant against the 
insurer in case of the insolvency or bankruptcy of the assured. By inserting this 
provision in the contract, it is clear that no right of action was provided against 
the insurer except in the case named; otherwise the provision would be without 
meaning. 

The rule is well settled, as claimed by the appellant, that in the construction 
of insurance contracts, when a policy is so framed as to leave room for two 
constructions, the words used should be interpreted most strongly against the 
insurer; Rinaldi v. Prudential Ins. Co., 118 Conn. 419, 423, 172 A. 777; Fricke v. 
United States Indemnity Society, 78 Conn. 188, 192, 61 A. 431; Dresser v. Hartford 
Life Ins. Co., 80 Conn. 681, 710, 70 A. 39; Tomasetti v. Maryland Casualty Co., 
117 Conn. 505, 507, 169 A. 54; Standard Fur Cutting Co. v. Caledonia Ins. Co., 
113 Conn. 108, 113, 154 A. 153; Miller Brothers Construction Co. v. Maryland 
Casualty Co., 113 Conn. 504, 513, 155 A. 709; but the language employed in the 
present case is definite and not reasonably susceptible of more than one construc- 
tion. It is: “To pay any loss by reason of liability imposed by law.” As no 
claim is made that the assured, Morehouse Bros. Company, has ever actually paid 
the judgment secured by the plaintiff, or is insolvent or bankrupt, no loss 1s 
alleged which would give any right of action to the assured under the policy, and, 
therefore; no right of action exists in behalf of the present plaintiff. 

[13] The appellant claims that even though chapter 331 of the Public Acts of 
1919 was unconstitutional, yet it was, by the terms of the policy (Condition K), 
made a part of the contract. The statute is not referred to in terms in Condition 
K. That clause is general and provides, in substance, that, if any terms of the 
policy conflict with any law of the state, such conflicting terms shall be inoperative 
in that state in so far as they are in conflict, and that any specific statutory 
provision of any state within which coverage is granted shall supersede any 
condition of the policy inconsistent therewith. Such a general provision does not 
make any statutory provision a part of the policy except so far as there may 
exist a valid statute inconsistent with the terms of the policy. In State v. 
McCook, 109 Conn. 621, 649, 147 A. 126, 64 A. L. R. 1453, Preveslin v. Derby & 
Ansonia Developing Co., 112 Conn. 129, 133, 141, 151 A. 518, 70 A. L. R. 1426 and 
Siller v. Siller, 112 Conn. 145, 148, 151 A. 524, we held that a law not signed by the 
Governor within the time prescribed by the Constiution (article 4, § 12) was 
void and not voidable. A void statutory provision could not be held to be incor- 
porated into the insurance company’s contracts by such a general provision as that 
set forth in Condition K. 

[14] The third and final matter determined by the judgment of the trial court 
was that the plaintiff had mistaken her proper remedy conceding the policy to be 
one for indemnity against liability. The contract itself does not purport to give 
to the injured party any right of action against the insurance company except in 
the special case of bankruptcy or insolvency of the assured, which are not alleged 
to have existed in this case. If the plaintiff had any right of action therefor, it 
would be necessary for her to proceed as indicated in Shea v. United States 
Fidelity & Guaranty Co., 98 Conn. 447, 452, 120 A. 286, 288, where we said: 
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“Where garnishee process of attachment is available, that method and not a claim 
of a right in equity is the method by which the injured person should attempt to 
secure whatever sum may be due the assured under the policy.” The case of 
Dickinson v. Maryland Casualty Co., 101 Conn. 369, 372, 125 A. 866, 41 A. L. R. 
500 relied upon by the appellant, is not in point, as in that case the policy contract 
by its terms gave to the party injured a right of action against the company to 
enforce any judgment obtained against the party insured. No such provision 
appears in the policy in the instant case. 

There is no error. 

In this opinion, the other Judges concurred. 


SEDLACHEK et al. v. HOME INS. CO. OF NEW YORK. No. 32114. 
Supreme Court of Kansas. April 6, 1935. 
42 Pacific Reporter (2d) 557. 
1. INSURANCE. 


Evidence /eld to establish that adjuster had authority to waive provision of 
automobile fire policy rendering policy void for violation of encumbrance clause. 

(For other cases, see Insurance, Dec. Dig. § 665(8).] 

2. INSURANCE. 

Action of adjuster, after loss under automobile fire policy, in entering into 
negotiations with insured and in determining amount of loss which was rejected, 
constituted waiver of provision, rendering policy void for violation of encum- 
brance clause. 

(For other cases, see Insurance, Dec. Dig. 397.) 

Syllabus by the Court. 

The proceedings considered with reference to a waiver, by an adjuster of a 
fire insurance company, of the force and effect of the usual encumbrance clause 
in a policy rendering the policy void and relieving the company of liability 
thereon, and /icld that the adjuster in this case had authority to waive the terms 
of the policy, that by his acts, words, and conduct after the loss he intended to 
do so, and that his acts, words, and conduct, as contained in the findings of fact 
made by the trial court, operated as a waiver of such terms and conditions of 
the policy and supported the conclusions of law of the trial court in favor of the 
plaintiffs. 

Appeal from District Court, Washington County; Tom Kennett, Judge. 

Action by Joe Sedlachek and another against the Home Insurance Company 
of New York. Judgment for plaintiff, and defendant appeals. Ze 

Affirmed. i 

J. R. Hyland, of Washington, Kan., for appellant. 

L. W. Rosenkranz and F. R. Lobaugh, both of Washington, Kan., for 
appellees. 

HutTcHIson, Justice. 

This is an action on a fire insurance policy, and the serious question involved 
is whether the forfeiture of the policy by a violation of the encumbrance clause 
was waived by the adjuster after the loss had occurred. 

The plaintiffs purchased a new automobile from a Ford agency, paying only 
# part of the purchase price, and the agency arranged for a loan for the balance 
ot the purchase price with the Universal Credit Company, to which company 
a chattel mortgage was given, and this fire insurance policy was procured by the 
agency at the same time, and the mortgage to the credit company was mentioned 
in the policy. About six months later the plaintiffs were able to reduce the indebt- 
edness by more than $100, and did so by paying off the entire loan and making 
a new chattel mortgage for the reduced amount to one Max P. Nutsch. On 
August 10, 1932, about four months later, the automobile was destroyed by fire. 
The insurance company was notified of the loss, and on August 16, 1932, the 
adjuster of the defendant company went to the home of the plaintiffs for the 
purpose of adjusting and investigating the loss. 

To the petition of the plaintiffs was attached as an exhibit a copy of the 
policy containing the usual encumbrance clause, rendering the policy void if the 
insured property was ever encumbered without the written consent of the insur- 
ance company. The defendant company in its answer alleged the making and 
giving of the chattel mortgage to Max P. Nutsch without its knowledge or 
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consent, and it claimed thereby to be relieved of any and all liability under the 
policy. The plaintiffs by way of reply alleged a waiver of forfeiture, if any 
such operated or applied in the case, by the acts, words, and conduct of the 
adjuster of the defendant company. 

It is not seriously contended by counsel for plaintiffs that the encumbrance 
clause is not applicable here or that the giving of the chattel mortgage to Nutsch 
would not forfeit plaintiffs’ claim under the policy, so that feature of the case 
need not be considered in this case, as there appears to be none of the exceptions 
urged that are usually considered in connection with such claims of forfeiture. 

Another feature of the case which will not need special consideration is the 
sending of a blank “statement of loss” by the adjuster to the plaintiffs six days 
after the adjuster had been at the residence of plaintiffs to appraise and 
determine the loss because such blank had printed on it a statement that the 
furnishing of such blank should not be a waiver of any of the rights of the 
insurer. 

The trial court made findings of fact and conclusions of law and rendered 
judgment thereon in favor of the plaintiffs, from which the insurance company 
appeals. 

Three questions seem to be involved: (1) Did the adjuster have any author- 
ity to waive the terms of the policy? (2) Did the adjuster intend to waive the 
terms of the policy? (3) Did the acts and conduct of the adjuster as shown by 
the findings af fact, and upon which the second conclusion of law is based, 
operate as a waiver of the terms and conditions of the policy? 

The important findings of fact bearing on these questions involved are 
the following: 

“7, About August 16th, 1932, one A. W. Haerer, employed by the Western 
Adjustment and Inspection Company, independent adjusters, came to plaintiffs’ 
residence for the purpose of adjusting and investigating the loss and to determine 
the liability of the defendant company. Said adjuster proceeded to view the loss 
and had a conversation with the son of plaintiffs and with the plaintiff Anna 
Sedlachek, the plaintiff Joe Sedlachek not being at home. 

“8 Defendant insurance company frequently employed the Western Adjust- 
ment & Inspection Company to adjust losses for it, and Witness Haerer had 
personally adjusted a large number of losses in the course of his employment 
by the Western Adjustment & Inspection Company for defendant insurance 
company. 

“9. During the conversation between Haerer and the son of plaintiffs he 
learned for the first time of the mortgage given by plaintiffs to Max P. Nutsch. 

“10. After learning of the mortgage to Nutsch the adjuster determined the 
amount of loss to be $350.00. less $12.50, the value of the salvage, which amount 
plaintiff Anna Sedlachek and her son told the adjuster was not an adequate amount 
for the loss, and which they refused to accept. 

“15. On September Ist, 1932, the Western Adjustment & Inspection Com- 
pany wrote a letter to plaintiffs stating in substance that ‘We as adjusters in 
charge of your claim for total loss deny liability because of the Nutsch mort- 
gage not being recognized in your policy. This in accordance with instructions 
received from the interested insurance company. 

“16. The adjuster Haerer never communicated to plaintiffs any limitations 
on his authority as to making adjustment of the loss, and there was nothing in 
the instructions to the adjuster from the defendant company limiting or not 
limiting his right to waive conditions in the insurance policy. 


wf The actual value of the automobile at the time of its destruction was 
$500.00.” 


The conclusions of law made by the trial court were the following three: 
“Il. The court concludes as a matter of law that the adjuster had authority 
to waive provisions in the policy of insurance. 

_ “2. That after learning of the right to avoid the policy on account of the 
Nutsch mortgage his continuing to deal with the plaintiffs by offering an amount 
in settlement of the loss and by requesting statement of loss amounted to waiver 
ot the right of the company to insist on a forfeiture of the policy. 
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“3. That the plaintiffs should have judgment for the value of the car 
together with a reasonable attorney’s fee.” 

Defendant company filed a motion for judgment on the findings of fact, 
calling special attention to the apparent discrepancy between the actual finding 
iin No. 10 and the language used in conclusion of law No. 2 as to offering an 
amount in settlement of the loss. The court overruled the motion stating that 
the finding is as far as he feels justified in finding and determining upon the 
evidence presented. We are at a loss to understand how a supposed fact can 
be made the basis of a conclusion of law when the court does not feel justified 
in including it among the findings of fact, and we are compelled to disregard 
such statement in the conclusion of law as a finding of fact under the ruling in 
Frontier Lodge v. Wilson, 139 Kan. 75, 30 P.(2d) 307, and, if it were an essential 
finding and alone on the subject, the conclusion would have to be disregarded. 
However, there are in this case other findings tending toward that mentioned in 
the conclusion which we think will remedy the situation in this respect. 

On the question of the authority of the adjuster to waive the terms of the 
policy, findings 7, 8, and 15 strongly indicate such authority, and finding 16 is about 
conclusive that such was his authority. There appears to be sufficient evidence, if 
believed by the trial court, to support these particular findings. In fact, the evi- 
dence of the adjuster himself, if credited, would practically place no limit what- 
ever on his power to waive provisions in the policy if he wanted to do so. 

There has always been a distinction as to waiver of provisions in the policy 
which form a part of the contract of insurance and those matters which may be 
performed after the loss has occurred. It is said in 14 R. C. L. 1345: “A clause in a 
policy of insurance prohibiting any waiver unless indorsed thereon refers only to 
those provisions of the policy which enter into and form part of the contract of 
insurance, and which may properly be designated as conditions; it has no reference 
to those stipulations which are to be performed after a loss has occurred. * * *” 

In 2 Couch on Insurance Law, p. 1503, it is said: “* * * Restrictions in the 
policy upon an agent’s powers do not relate to conditions to be performed after loss 
has occurred, such, for example, as giving notice, furnishing proofs, submission to 
arbitration, etc. Likewise, a stipulation in a policy prohibiting waiver of any con- 
ditions in the policy hy an agent of the company, unless authority to waive be con- 
ferred upon the agent by a writing signed by an officer, does not relate to conditions 
to be performed subsequently to the loss.” 

The third syllabus in Insurance Co. v. Gray, 43 Kan. 497, 23 P. 637, is as fol- 
lows: “A provision in an insurance policy respecting incumbrances on the property 
insured may be waived by the insurance company or its general agent: and this, 
although the policy contains a printed stipulation that no agent of the company or 
any person other than the president or secretary shall have authority to waive any 
of the terms or conditions of the policy, and all agreements by the president or 
secretary must be signed by either of them.” 

This principle was thoroughly approved and forcibly supplemented in the opin- 
10n in the case of Insurance Co. v. Munger, 49 Kan. 178, 30 P. 120. 

Counsel for appellant cite Insurance Co. v. Knerr, 72 Kan. 385, 83 P. 611, where 
a different rule was sustained, but under exceedingly different circumstances. When 
the adjuster came to the place of the loss, he refused to confer with the insured or 
proceed in any way to adjust the loss unless and until the insured should sign an 
agreement that any action taken by the adjuster shall not waive or invalidate any of 
the conditions of the policy, and the court held that under such special agreement 
there was no waiver of the provisions of the policy. 

The case of Klein v. Farmers’ & Bankers’ Life Ins. Co., 132 Kan. 748, 297 P. 
730, is also cited in this connection, and had to do with requirements necessary to 
the taking effect of the policy and the payment of the premium thereon as distin- 
guished from those requirements and incidents occurring and arising after the loss. 

Did the adjuster intend to waive the terms of the policy, and did his acts and 
conduct, as shown by the findings, operate as a waiver? Finding No. 10 has most 
to do with this question, and it is supplemented by finding No. 15 about the letter 
he wrote the plaintiffs. While finding No. 10 does not contain a finding of an 
offer in settlement of loss, as indicated in conclusion No. 2, yet it does contain a 
statement that the adjuster determined the amount of loss to be $350 less $12.50, 
the value of the salvage, and the further statement that one of the plaintiffs, the 
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wife, and her son told the adjuster that the amount he had determined to he the 
loss was inadequate “and which they refused to accept.” They did not tell him 
they would refuse to accept it when the company would offer it to them, but, when 
they told him it was inadequate, they at the same time refused to accept it. Refusing 
to accept implies an offer of a proposal of something that might be accepted. The 
adjuster must have told them of his having determined the amount of loss or they 
would not have been able to tell him the amount was inadequate and refused to 
accept it. Taking the language of the tenth finding in the most exacting sense, 
it necessarily conveys the conclusion that it contained the elements and features of 
a negotiation. Besides, the adjuster determined the loss to be $350, while the trial 
court found it to have been $500. In other words, the adjuster was working to the 
terest of his employer to the extent of thirty per cent. of the value of the car, if 
his determination should be accepted. 

While in matters of review we are limited to the findings of fact, yet there is 
an exception as to written documents introduced in evidence which can be consid- 
ered if they go farther or ¢ontain something more than shown in the findings. Find- 
ing No. 15 quotes a part of the letter of the adjuster finally denying liability of the 
insurance company, and we think the full text of the first paragraph of that letter 
not only indicates something along the line of previous negotiations, although not 
very strongly, but does definitely admit the authority of the adjuster in the matter 
of adjustment of loss. It is as follows: “It is regrettable that we, as adjusters in 
charge of your claim for total loss by fire on your 1931 Ford Tudor, must advise 
you that we are herewith respectfully denying any and all liability on your car 
because of the circumstances of a mortgage thereon not recognized in your policy 
contract.” 

Appellant cites Crandon y. Insurance Co., 99 Kan. 785, 163 P. 458, where am 
offer was made of 50 per cent. of the loss on the merchandise by fire where the 
iron-safe clause was violated, and the policy also covered real estate not lost, and 
the premium was retained, and the court held the offer did not constitute a waiver. 
However, this case is very much like the Kneer Case, supra, in that a plain and 
positive oral statement was twice made by the adjuster of the nonliability of the 
company before any conference was had along the line of any adjustment, and this 
is mentioned in the opinion in connection with the holding of nonwaiver. 

The case of Elliott v. Bankers’ & Shippers’ Ins. Co., 137 Kan. 492, 21 P.(2d) 
376, is in many ways very similar to the case at bar. It was about insurance on an 
automobile lost by fire. The owner’s name was not in the fire insurance policy. 
When the car was purchased and arrangement was being made for a loan on the 
car for the balance of the purchase price, the credit company declined to take the 
tote of the purchaser, and his brother was induced to sign the note and mortgage 
instead of the owner of the car. The defense was made by the insurance company 
that the car owner’s name was not in the policy and the company was not liable to 
him. The decision was in favor of the car owner because of waiver by the adjuster. 
The following is part of the opinion on this subject from pages 497 and 498 of 
137 Kan., 21 P.(2d) 376, 379: 

“It there was anything lacking in the support of this view, it would be cured 
by the act of the adjuster, the representative of the defendant who had been sent 
there to adjust the loss. The various steps which he took towards adjustment after 
learning of the omission of the plaintiff's name in the contract, and the dealing with 
the plaintiff as the purchaser, would of itself bind the defendant. He called the 
plaintiff, and together they made repeated inspections of the car to determine the 
extent of the damage and discussed with him the credit the defendant would be 
entitled to obtain from the salvage; then he negotiated with the garage man as to 
the amount he would pay for the damaged car. When he returned some weeks 
later he still recognized the plaintiff as a purchaser and owner of the automobile, 
and took from him another statement or claim of loss. While the adjuster denied 
his authority to settle the loss, that was his business, and he also admitted that 
he had adjusted and settled losses for the defendant prior to that time. Knowing 
of the omission in the insurance contract, he carried on negotiations with plaintiff 
as a purchaser, and the defendant in effect thereby recognized the claim of plain- 
tiff that he was the purchaser and therefore entitled to the insurance which 
belonged to a purchaser in the scheme of insurance.’ 

_ In Abana Co. v. Bradford, 60 Kan. 82, 55 P. 335, it was held: “When a 
fre insurance company, after the occurrence of a loss by one of its policy holders, 
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receives knowledge of an act upon his part justifying it in declaring a forfeiture 
of his policy, and fails to make such declaration, but instead negotiates with him 
for a settlement of the loss it will be deemed, when sued upon the policy, to have 
waived the right of forfeiture.” Syl. par. 2. See, also, Insurance Co. v. Allen, 
69 Kan. 729, 77 P. 529, Mayse v. Great American Ins. Co., 123 Kan. 692, 256 P. 
1002, and Ring v. Assurance Co., 100 Kan. 341, 164 P. 303. 

{1, 2] We conclude that the adjuster not only had authority to waive the terms 
of the policy and by his acts, words, and conduct intended to do so, but also that 
his acts, words, and conduct, as contained in the findings of fact, operated as a 
waiver of the terms and conditions of the policy as to incumbrances and support 
the conclusions of law in favor of plaintiffs. 

The judgment is affirmed. 


BLITZ v. MUNSON et al. No. 14950. 
Court of Appeal of Louisiana. Orleans. March 18, 1935. 
159 Southern Reporter 754. 
4. INSURANCE. 


That automobile liability policy provided that no recovery could be had under 
policy until amount of insured’s obligation was determined by judgment against 
insured, not paid or superseded, or by written agreement of insured, claimant, and 
insurer, and not in either event unless suit was instituted within two years after 
date of judgment or written agreement, did not prevent person whose truck was 
damaged by insured’s automobile from suing insurer directly. 

(For other cases, see Insurance, Dec. Dig. § 591%.) 

Appeal from First City Court of New Orleans; Wm. V. Seeber, Judge. 

Suit by Rubin Blitz against Edward P. Munson and another. From a judg- 
ment for defendants, plaintiff appeals. 

Reversed and judgment rendered for plaintiff. 

Eraste Vidrine, of New Orleans, for appellant. 

Porteous, Johnson & Humphrey, of New Orleans, for appellees. 

LecHeE, Judge. 

This suit results from a collision between two automobiles in the intersection 
of Burdette and Maple streets in the City of New Orleans, and from a judgment 
in favor of defendants plaintiff has appealed. 

The accident happened in the afternoon of February 3, 1933, at about 3:30 
o’clock p. m. Plaintiff’s Ford truck operated by his agent, was proceeding up 
Maple street in the direction of Carrollton avenue; Maple street at that point 
being paved and carrying traffic in both directions. Defendant’s automobile, 
driven by himself, was proceeding out Burdette street in the direction of South 
Claiborne avenue; Burdette beimg also paved and carrying traffic only in the 
direction in which defendant’s automobile was proceeding. There were no eye- 
witnesses to the accident other than the driver of plaintiff’s truck, the defendant 
Munson, and Mrs. Munson, who was an occupant of his car at the time. Plaintiff’s 
agent Tatar, the driver of the Ford truck, testified that he had made a stop in 
the block of Maple street and then proceeded up that street; that when he reached 
the intersection of Burdette street he saw defendant’s car a quarter of a block 
away and proceeded to cross the intersection, negotiating about three-quarters of 
the way when the truck was struck on the left rear wheel. He testified that he 
was driving between twelve and eighteen miles per hour at the time of the 
collision; that his car proceeded twenty-five to thirty-five feet into Maple street 
beyond the intersection, where it overturned on its right side knocking him 
unconscious. 

Munson testified that he was driving twenty to twenty-five miles per hour; 
that he blew his horn before entering the intersection, but did not stop or slacken 
his speed until the moment of impact. He testified that he was not familiar 
with the traffic rules in force in the city of New Orleans at that time nor at the 
time of the trial. When asked if the truck was already crossing the intersection 
when he arrived there, he answered: 

“I think that. My opinion is—I’ll change that. We both entered the inter- 
section at the same time.” 

He further said that he was driving out Burdette street in a straight line 
and did not swerve or attempt to swerve his car until the moment of the impact, 
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and when asked if he had swerved a little bit, even a foot or two, would he 
have missed the other car, he replied: “Probably so.” He stated that upon 
reaching the intersection he looked to the right and to the left and saw the Ford 
truck coming from the right at a high rate of speed. \ 

Mrs. Munson also testified that defendant’s car was going between twenty and 
twenty-five miles per hour. She says that she did not see the truck until they 
were nearly three-quarters of the distance across Maple street, and that the truck 
came very rapidly and tried to pass them by swerving to the right, and that after 
the impact plaintiff’s agent applied the brakes and skidded about forty or fifty 
feet and then turned over. She said that the skid marks did not begin at the 
intersection, as testified to by her husband, but began at the point of impact. 

{1, 2] Our appreciation of the testimony is that plaintiff's truck was proceed- 
ing up Maple street and reached the intersection of Burdette street at a speed 
between fifteen and eighteen miles per hour; that the driver looked to the left 
and saw defendant’s car approaching some distance from the intersection and far 
enough to permit the safe passage of the truck provided defendant’s automobile 
observed the traffic rules and slowed down in recognition of plaintiff’s right of 
way. Defendant’s automobile was going out Burdette street at a speed of twenty 
to twenty-five miles per hour. The driver looked right and saw plaintiff’s truck 
approaching at, what he says, an excessive rate of speed; but, according to his 
own testimony, he disregarded this and without stopping or slackening his speed 
looked to the left and proceeded to cross the intersection. The physical facts are 
strongly in favor of plaintiff. There is no dispute that the left front portion of 
defendant’s car struck the extreme left rear portion of plaintiff’s truck, and had 
defendant’s car slowed down ever so slightly, or simply swerved to the right one or 
two feet, the collision would not have occurred. According to Munson’s own testi- 
mony he had the last clear chance to avoid the collision and failed to do so. He was 
approaching plaintiff’s car from the left, which gave plaintiff the right of way 
under the city traffic ordinance, which was introduced and filed in evidence. In 
addition to this, plaintiff's truck had negotiated considerably more than half the 
intersection before being struck, as Munson testified that he was driving approxi- 
mately in the center of Burdette street, which placed the left side of his car 
several feet ta the left of the center line of Burdette street and, as this was the 
portion of his car which collided with the extreme rear of plaintiff’s truck, the 
truck must have been well across the intersection. Although defendant’s car 
struck the rear portion of plaintiff’s truck, it proceeded at least ten feet before 
being brought to a stop in spite of the impact, which tends to show that it was 
proceeding at a fairly rapid rate of speed. Plaintiff’s truck was knocked off 
balance to such an extent that the driver lost complete control, the truck turning 
over on its right side some distance into the roadway of Maple street. Plaintiff’s 
driver, noticing defendant’s automobile some distance from the intersection and 
not knowing that it was proceeding at any unusual rate of speed and knowing 
that he had the right of way, had the right to assume that defendant would not 
ouly recognize his right of way, but would do what the average reasonable man 
would do under the same or similar circumstances, namely, slow down enough to 
permit him to pass. On the other hand, defendant approached the intersection, 
and, as he says, looked to the right and saw plaintiff’s truck proceeding at a 
rapid rate of speed. He then looked to the left and in the meantime proceeded 
into the intersection without slackening the speed of his automobile, and we are 
of the opinion that the collision was due solely and only to defendant’s negligence. 

[3] The damage to plaintiff’s truck amounted to the sum of $135. It was 
further proved that plaintiff was deprived of the use of his truck in his business 
and that he was compelled to rent a truck to replace same for a period of 
seventeen days at the price of $2.50 per day. We are of the opinion that this 
charge is reasonable and that plaintiff is entitled to recover this amount as an item 
of damage. 

[4] The defendant All State Insurance Company of Chicago resists on_ the 
ground that no recovery can be had against it because under the terms of its 
policy no recovery against the company shall be had, under coverages A and B, 
until the amount of the assured’s obligation shall have been determined either (a) 
hy judgment in a court proceeding against the assured, not paid or superseded 
(and until such judgment has become final and has remained unsatisfied for 
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thirty days), or (b) by written agreement of the. assured, the claimant, and the 
company; nor in either event unless suit is instituted within two years after the 
date of such judgment or written agreement. This question has been decided 
adversely to defendant by this court in the case of Bougon v. Volunteers of 
America, 151 So. 797. 

For the reasons assigned the judgment appealed from is annulled, avoided, 
and reversed, and it is now ordered, adjudged, and decreed that there be judgment 
herein in favor of plaintiff, Rubin Blitz, and against defendants, Edward P. 
Munson and All State Insurance Company of Chicago, IIl., in solido, in the sum of 
$177.50, together with legal interest thereon from judicial demand until paid, and 
for all costs of this proceeding. 

Reversed. 


STOUT v. GENERAL EXCHANGE INS. CORPORATION et al. No. 4966. 
Court of Appeal of Louisiana. Second Circuit. April 1, 1935. 
160 Southern Reporter 129. 
INSURANCE. 


Judgment for owner for collision damages on automobile policy payable to 
finance company as their interests might appear, which was taken without 
defaulting case as to finance company, which was cited and failed to appear, and 
without proving amount owed thereto by owner, who alleged that he was at 
iime of filing suit indebted to finance company, held void, since finance company 
was necessary party. 

(For other cases, see Insurance, Dec. Dig. § 624[7].) 

Appeal from Fifth Judicial District Court, Parish of Richmond; C. J. Ellis, 
Jr., Judge. 

Suit by Leonard A. Stout against the General Exchange Insurance Corpora- 
tion and another. From a judgment for plaintiff, named defendant appeals. 

Reversed and remanded. 

Hudson, Potts & Bernstein, of Monroe, for appellant. 

Dhu Thompson, of Monroe, for appellee. 

Drew, Judge. 


Plaintiff instituted this suit against his insurer for damages he alleged were 
caused to his automobile, due to a collision. He also alleged as follows: 

“13. That in the purchase of said car he executed for a part of the purchase 
price twelve notes for $44.00 each, and one note for an amount slightly in excess 
of the others; the exact amount of which he does not know and which notes 
bore interest and were taken and held by the General Motors Acceptance Cor- 
poration. 

“14. That at this time he still owed the General Motors Acceptance Corpora- 
tion the six notes falling due last of the aforesaid series, the others having 
been paid. 

“15. That the aforesaid insurance policy provided that the General Motors 
Acceptance Corporation shall be protected by said policy as its interest may 
appear and therefore, it is a necessary party to this suit. * * * 

“18. That the General Motors Acceptance Corporation is a foreign corpora- 
tion doing business in the State of Louisiana, with Walker B. Spencer, New 
Orleans, Louisiana, as its designated agent for service.” 

And prayed as follows: “Wherefore, petitioner prays for service of a copy 
of this petition and of citation on the General Exchange Insurance Corporation 
of New York, as provided by law and also on the General Motors Acceptance 
Corporation, according to law, and after legal delays and due proceedings herein 
ior judgment in petitioner's favor and against the defendant, General Exchange 
Insurance Corporation of New York, for the full and true sum of $710.00, with 
five per cent. per annum interest thereon from judicial demand until paid and 
for all cests of this suit, with recognition of the rights of the General Motors 

acceptance Corporation, as provided by the terms of the policy to the amount 
of the six or unpaid notes due it by your petitioner to be paid out of the judg- 
ment herein rendered in petitioner’s favor.” 

Citation and service were had on both defendants. The General Exchange 
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Insurance Corporation of New York answered. The General Motors Acceptance 
Corporation made no appearance. 

The case was tried and judgment rendered in favor of plaintiff and against 
defendant Insurance Corporation. Default was not taken as to the General 
Motors Acceptance Corporation, nor was there any further action as to it after 
citation and service were had on it. 

Defendant Insurance Corporation has appealed to this court and insists that 
the judgment should be set aside and the case remanded for the reason that the 
judgment is null and void, due to the failure of plaintiff to default and prove the 
amount still due and owing by him to the General Motors Acceptance Corpor- 
ation; that the General Motors Acceptance Corporation was a necessary party 
to the suit, and any judgment renderd in the case before issue was joined with 
said Acceptance Corporation, was null and void. 

We are of the opinion that the contention of appellant is sound. The policy 
cf insurance on which the suit is based reads as follows: “In consideration of 
the stipulations herein named and of the premiums hereinafter specifically men- 
tioned, does insure the dealer and the purchaser named below, and the General 
Motors Acceptance Corporation as their interests may appear, and their legal 
representatives (hereinafter called the Assured) to an amount not exceeding the 
actual cash value of the property at the time any loss or damage occurs. * * *” 

Plaintiff alleged he was at the time of the filing of this suit indebted unto 
the General Motors Acceptance Corporation. There is no contrary proof 
offered. 

Appellant is entitled to be protected from double payment of the judgment. 
The only way that this could be done is to bring into the suit the General Motors 
Acceptance Corporation, a necessary party under the policy and allegations of 
plaintiff’s petition, which was recognized by plaintiff when he had service and 
citation made on said Acceptance Corporation. That alone was not sufficient. 
The said Acceptance Corporation was not called upon to join issue until after 
preliminary default had been taken against it, which was never done. Plaintiff 
should have defaulted the case as to the Acceptance Corporation and made proof 
of the amount he then owed it, if anything. In that manner alone could the 
appellant be protected from paying the amount of the judgment twice up to the 
amount owed by plaintiff to said Acceptance Corporation. 

We therefore conclude the judgment appealed from should be set aside, and 
the case remanded to the lower court to be proceeded with in accordance with 


the views herein expressed; cost of appeal to be paid by appellee, and other 
costs to await a final determination of the case. 


JONES v. SHEHEE FORD WAGON & HARNESS CO., Inc., et al. No. 4838. 
Court of Appeal of Louisiana. Second Circuit. April 1, 1935. 


160 Southern Reporter 161. 
INSURANCE. 

Insured’s failure to give automobile liability insurer- notice of accident until 
twenty-six days had passed relieved insurer of liability where policy required 
immediate notice and delay virtually destroyed insurer’s chances of favorable 
settlement. 

(For other cases, see Insurance, Dec. Dig. § 539[5].) 

Appeal from Second Judicial District Court, Parish of Claiborne; E. C. 
McClendon, Judge. 

On rehearing. 

Former judgment reinstated and made final. 

For former opinion, see 157 So. 309. 

Irion & Switzer and Henry F. Turner, all of Shreveport, for appellant Con- 
tinental Casualty Co. 

Dickson & Denny, of Shreveport, for appellant Shehee Ford Wagon Co., Inc. 

Kennon & Kitchens, of Minden, for appellee. 

TALIAFERRO, Judge. 

Rehearing was granted in this case upon the applications of plaintiff and both 
defendants, neither of whom appeared to be satisfied with the judgment rendered 
by us, but, on the contrary, all complain of errors therein to their prejudice. 
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Plaintiff is aggrieved because we held that the Continental Casualty Company 
was released from liability on its bond to defendant Shehee Ford Wagon & 
Harness Company, because of the unreasonable delay in giving it notice of the 
happening of the accident and injury to plaintiff; and aggrieved further because 
the judgment in his favor was not increased and because we held that testimony 
to prove the lapse of time between the happening of the accident in which 
plaintiff was injured and the giving of written notice thereof to the insurer, 
admitted without objection, had the effect of enlarging the pleadings on that score. 

Defendant Shehee Ford Wagon & Harness Company complains of the 
judgment and assigns errors therein in the following respects, viz.: (1) That the 
amount of judgment is excessive; (2) that it was error to hold that the insurer 
had been released from liability on the bond because of the delay in giving it 
notice of the acccident and injury to plaintiff, as required by the policy of 
insurance. This defendant does not complain of the ruling that Tarpley was an 
employee or servant of the insured, and not an independent contractor. 

The insurer complains of the judgment because its contention that Tarpley 
was an independent contractor of the insured was rejected. 

When considering the applications for rehearing, the correctness of only one 
question raised therein, and directly passed upon by the judgment, was considered 
debatable, and that was as to the insurer’s release from liability on its bond 
because notice of the accident and injury to plaintiff was not given it until the 
lapse of twenty-five clear days. We held that such notice was not “immediate” 
within the terms of the policy, but, on the contrary, unreasonable in point of time. 
The great importance of giving of such notice within a reasonable time is clearly 
emphasized and elaborated upon in Dennis Sheen Transfer v. Georgia Casualty 
Co., 163 La. 969, 973, 113 So. 165. The testimony of plaintiff, quoted in our 
original opinion, reveals unmistakably that the insurer was placed at a distinct 
disadvantage, with chances for a favorable settlement with plaintiff virtually 
destroyed, because of the lack of knowledge of the accident. Had such knowl- 
edge been communicated to the insurer prior to engaging of counsel by plain- 
tiff, in all probability a compromise would have been effected for an amount 
greatly less than plaintiff has recovered herein. This line of reasoning reflects 
the wisdom of the requirements of the policy concerning the giving of immediate 
notice of the happening of an accident to the car included in the coverage of the 
policy and consequent loss or injury. 

Mr. Shehee, defendant’s president, admits he had notice of the accident the 
night of the day it happened. Nothing was done to check up on the facts thereof 
to determine who was injured, or the extent of such injuries, until plaintiff placed 
his case in his attorney’s hands, the twenty-sixth day thereafter. Notice of the 
bare fact of the collision should have been given the insurer at once. It would 
then have been in a position to have acted as it deemed best for its interests. 

We have again studied the record diligently in the light of exhaustive briefs 
filed in the case on rehearing, but find ourselves still of the same opinion reached 
by us when the case was originally considered and passed on, and for this reason 
our original judgment is now reinstated and made the final decree in the case. 


LORD v. MASSACHUSETTS BONDING & INS. CO. 
on v. SAME. 
WALKER’S ESTATE v. SAME. 
Supreme Judicial Court of Maine. March 6, 1935. 
177 Atlantic Reporter 704. 
1. INSURANCE. 

Evidence that automobile liability policy was applied for two days after col- 
lision, that insured’s agent was fully informed of collision and falsely misrepre- 
sented it to insurer’s agent, except for which misrepresentation policy would not 
have been issued, and that within a reasonable time after learning truth insurer 
canceled policy and returned premium, required dismissal of bills against insurer 
by judgment creditors of insured to reach and apply insurance money (Rev. St. 
1930, c. 60, §§ 177-180). 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

Report from Supreme Judicial Court, Cumberland County, in Equity. 
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Separate bills by William S. Lord, Perley E. Berry, and the Estate of Frank 
B. Walker, against the Massachusetts Bonding & Insurance Company. On report. 

Decree dismissing the bills. 

Argued before Pattangall, C. J., and Dunn, Barnes, Thaxter, and Hudson, JJ. 

Robinson & Richardson, of Portland, for plaintiff. 

William B. Mahoney, of Portland, for defendant. 

PATTANGALL, Chief Justice. 

On report. Bills in equity to reach and apply insurance money, by virtue of 
the provisions of sections 177-180, c. 60, Rev. St. 1930. Plaintiffs recovered judg- 
ments for personal injuries sustained on January 14, 1933, in a collision with a 
truck which defendant had insured against liability. The defense raised a single 
issue, namely, that the insurance was procured by fraud. The question is of fact. 
There is, and can be, no dispute as to the law governing the case. 

[1] A careful examination of the long, involved, and somewhat confused 
record discloses the following facts: The policy, made effective January 1, 1933, 
was issued on February 7th as a result of negotiations between agents of the 
insured and the insurer. The evidence is clear and convincing that these negotia- 
tions began on January 16, two days after the collision in which plaintiffs were 
injured; that the agent of the insured, who procured the insurance, was fully 
informed as to that fact; that he falsely misrepresented it to insurer’s agent; that, 
except for such misrepresentation, the policy would not have been issued; and 
that, within a reasonable time after learning the truth, defendants canceled the 
policy and returned the premium. A decree dismissing the bills, with costs, is the 
necessary result. 

[2] A discussion of the details of the evidence upon which these conclusions 
are based might be of interest to the parties to the litigation but would be of no 
value to students of the decisions of this court, and we deem it unnecessary to 
encumber our reports with such a discussion. Suffice it to say that the evidence 
submitted by defendant fully sustains its contentions, and that the only witness 
called by the plaintiffs who testified concerning material matters was not only con- 
tradicted by every other witness who testified regarding them, by documentary 
evidence, and by logical inferences to be drawn from the evidence, but by his own 
previous sworn statement. 

Cases involving questions of fact alone are not ordinarily considered on report, 
but, under the circumstances presented here, we regard it our duty to finally dis- 
pose of this litigation without compelling the parties to incur further expense. 

Decree accordingly. 


MOSCHELLA v. KILDERRY et al. 
Supreme Judicial Court of Massachusetts. Suffolk. Feb. 28, 1935. 
194 Northeastern Reporter 728. 
INSURANCE. 

Where insured owner’s husband permitted third person in insured’s presence 
to take automobile, and such person subsequently, without insured’s knowledge or 
consent, invited friend to ride and to operate automobile when accident occurred, 
injured person’s judgment against such operator eld not within liability policy pro- 
tecting insured and any one responsible for operation of automobile with insured’s 
consent (G. L. [Ter. Ed.] c. 90, § 34A). 

(For other cases, see Insurance, Dec. Dig. § 435.) 


Report from Superior Court, Suffolk County; F. B. Greenhalge, Judge. 

Suit in equity by Rocco Moschella against Thomas Kilderry and others. The 
trial judge made findings and rulings in favor of defendants and reported the case. 

Decree dismissing the bill. 

L. Albert, of Boston, for plaintiff. 

R. H. Willard and Asa S. Allen, both of Boston, for defendants. 

Pierce, Justice. 

This is a suit in equity under G. L. (Ter. Ed.) c. 175, §§ 112, 113, and chapter 
214, § 3 (10), to enforce the liability of the New Amsterdam Casualty Company 
(hereinafter called the insurer) under a policy issued by it pursuant to the com- 
pulsory motor vehicle insurance law. G. L. (Ter. Ed.) c. 90, §§ 34A-34J. At the 
request of both parties the trial judge reported the case to this court, incorporat- 
ing the pleadings as a part thereof. The report concludes: “If my findings and 
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tulings are warranted in fact or law a decree is to be entered dismissing the bill; 
if in any respect they are not so warranted, such decree is to be entered as law 
and justice may require.” 

The material facts disclosed by the record are, in substance, that the policy 
was issued by the insurer to one Marion Rocca, who was the registered owner of 
an automobile which is alleged to have been used on the public highway by one 
Thomas Kilderry under the direct supervision of one John McPhee; that while in 
such use an accident occurred on October 1, 1932, that an action of tort was 
brought by the plaintiff against Kilderry in the Superior Court and a judgment 
recovered against him; that an execution issued thereon; that Kilderry on demand 
“has refused and neglected to satisfy same, or to show sufficient goods to be 
taken on execution for that purpose”; that the insurer “has to date refused to 
pay the judgment and execution issued in favor of the petitioner and that more 
than thirty (30) days have elapsed between the date of said judgment and the 
bringing of this bill of complaint.” 

The insurer admits that at the time of the accident the defendant Kilderry 
had no license to operate a motor vehicle; that the plaintiff was injured in an 
accident; that she instituted an action of tort in the Superior Court against the 
defendant Kilderry and recovered judgment against him; that no payment has 
been made to the plaintiff; and that more than thirty days have elapsed between 
the date of said judgment and the bringing of this bill; but denies any obligation 
to the defendant Kilderry and the defendant Rocca. 

G. L. (Ter. Ed.) c. 90, § 34A, reads, in part, that a policy of insurance issued 
thereunder shall provide “indemnity for or protection to the insured and any per- 
son responsible for the operation of the insured’s motor vehicle with his express 
or implied consent against loss by reason of the liability to pay damages to others 
for bodily injuries * * * sustained during the term of said policy by any 
person * * * arising out of the ownership, operation, maintenance, control or 
use upon the ways of the commonwealth of such motor vehicle.” The facts 
applicable to the issue whether the motor vehicle at the time of the accident was 
in use upon the ways of the commonwealth by “any person responsible for the 
operation of the insured’s motor vehicle with his express or implied consent” are 
as follows: The husband of the assured owner testified, in substance, that he 
bought the automobile involved in the accident in which the plaintiff was injured 
and used to operate it; that he had known one John McPhee for about seventeen 
years, and had known the defendant Kilderry for about ten years; that on 
October 1, 1932, McPhee came into his house and asked “if he could take the 
car”: that he replied “Yes, go and take it, I ain’t using it anyway”; that this was 
said in the presence of his wife, the defendant Marion Rocca; that he and McPhee 
then went into the yard and he saw McPhee back out of the yard and take the 
automobile away; that at that time the defendant Kilderry was not anywhere 
around; that before McPhee took the automobile he did not say anything with 
respect to where he was going with it, and the witness did not remember that 
McPhee said anything with respect to whom, if anyone, he was going to meet. 
The defendant Marion Rocca testified, in substance, that the automobile was regis- 
tered in her name; that her husband bought and paid for it and used it for both 
business and pleasure; that it was usually kept in their yard; that she had no 
license to drive it; that whatever her husband did with it “was ‘all right’ with 
her”; that she “did not allow Kilderry to operate the car; that she did not have 
anything to do with his taking the car; that she knew that McPhee was a proper 
person to operate a car because he had a license.” On cross-examination she 
testified, in substance, that the evening this accident occurred McPhee called at 
the house and there was no one with him; that he asked “if he could take the 
car; that my husband said, sure, we weren’t going to use it, we were going to 
stay at home that night, so he told him he could take the car; that McPhee 
thanked her husband, and then McPhee and her husband went right out together. 
* * * JT don’t think anything was said by McPhee before the car was taken 
away as to where he was going with the car; that nothing was said as to whom 
he was going to meet or pick up with the car; that nothing was said as to his 
taking anyone else to ride with him.” 

Counsel for the defendants agreed that Kilderry would testify that at some 
time after McPhee took the automobile away from the yard he met Kilderry, and 
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invited the latter to ride with him; and that subsequently McPhee permitted Kil- 
derry to operate the automobile; that Kilderry was operating it at the time of the 
accident to the plaintiff, and that its only occupants at that time were Kilderry 
and McPhee; that the plaintiff made proper demand upon the defendant Rocca for 
payment of the judgment on which this bill is based; that said judgment was not 
paid within thirty days thereafter; and that this bill was seasonably brought. 

The judge states: “I find that the defendant Rocca permitted McPhee to take 
the automobile in question upon the evening of the accident; and I find and rule 
that at the time of the accident McPhee was a person ‘responsible’ to the defend- 
ant Rocca ‘for the operation’ of her said motor vehicle with her ‘express or 
implied consent’ within the meaning of G. L. (Ter. Ed.) c. 90, § 34A. I further 
find that the defendant Rocca did not give to McPhee any express authority to 
permit any other person to operate her car, and that when the defendant Rocca 
allowed McPhee to take it she had no reason to anticipate or believe that he 
would permit the defendant Kilderry to operate it. I find and rule that unless as 
matter of law the foregoing evidence requires a different conclusion, the defendant 
Kilderry was not a person responsible for the operation of said motor vehicle 
with the express or implied consent of the defendant Rocca and that the insurance 
policy is not security for the payment of the judgment entered against him.” 

Within the rule laid down in O’Roak v. Lloyds Casualty Co., 285 Mass. 532, 
189 N. E. 571, McPhee was the person responsible to the defendant Rocca, the - 
insured, for the automobile in question, as the trial judge ruled, but Kilderry was 
not. Had the plaintiff recovered judgment against McPhee the defendant insurer 
would have been obliged to satisfy it, but upon the facts found the policy does 
not cover the judgment obtained against Kilderry. Johnson v. O’Lalor, 279 Mass. 
10, 180 N. E. 525. 

Blair v. Travelers’ Ins. Co. (Mass.) 192 N. E. 467, does not support the 
plaintiff’s case, in that, as the original record shows, one Dion was in fact the 
operator, and the responsible operator of the automobile owned by one Toren and 
insured by the defendant insurance company. At the time of the accident Dion sat 
beside Perrault in the front seat and had permitted him to drive for some time 
before the accident. The plaintiff testified that just “before the accident Mr. Per- 
rault was driving, and as we were going along the car started to swerve from one 
side to the other, and Mr. Dion made a grab for it, got it back on the road, it 
started to swerve again, he got hold of it and it tipped over and burst into 
flames.” The refusal of the judge to rule that upon all the evidence, said Bernard 
Dion was the responsible person and was operating, maintaining, and controlling or 
using said automobile at the time of said accident was plainly wrong on the evi- 
dence reported. Williams v. Nelson, 228 Mass. 191, 195, 117 N. E. 189, Ann. Cas. 
1918D, 538. The instant case is further to be distinguished from the Blair Case 
by the fact that Blair recovered judgment at law against Dion and the suit against 
the insurance company was founded on that judgment. In the case at bar the 
Roccas gave McPhee no express authority to invite Kilderry to ride with him, and 
no authority can be implied from the fact that McPhee invited Kilderry to ride 
and gave him permission to drive. Boyer v. Massachusetts Bonding & Ins. Co., 
277 Mass. 359, 178 N. E. 523. 

The findings and rulings of the trial judge were warranted in fact and law. It 


follows, in accordance with the terms of the report, that a decree is to be entered 
dismissing the bill. 


Ordered accordingly. 


MENDELSOHN v. AUTOMOBILE INS. CO. OF HARTFORD, CONN. 
Supreme Judicial Court of Massachusetts. Suffolk. March 30, 1935. 


eis 195 Northeastern Reporter 104. 
l. INSURANCE. ; ‘ 

Rule that language of policy will be construed most strongly against insurer 
who has chosen language by which contract of parties is expressed may be resorted 
to only when words used are ambiguous, or meaning of language is doubtful. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

2. INSURANCE. 4 ; 

Under policy insuring against loss or damage to goods while loaded for ship- 
ment, or in transit on described truck, by “collision” of truck with any other auto- 
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mobile, vehicle, or object, insurer he/d not liable for damage to goods on top of 
load which came in contact with overhead bridge, where no part of truck itself 
came in contact with bridge. 

(For other cases, see Insurance, Dec. Dig. § 434.) 

Report from Superior Court, Suffolk County; Morton, Judge. 

\ction of contract by Harry B. Mendelsohn against the Automobile Insurance 
Company of Hartford, Conn., wherein trial judge ordered a verdict for defendant 
and reported the case for determination of the Supreme Judicial Court. 

Judgment on the verdict. 

Colbert & Cotter and W. F. Neary, all of Boston, for plaintiff. 

P. E. Bourie, for defendant. 

DonaHUE, Justice. 

The defendant issued to the plaintiff a policy of insurance against loss or 
damage due to certain stated perils on shipments of goods and merchandise while 
loaded for shipment or in transit on a described automobile truck. The plaintiif 
sent the truck with a load of unupholstered parlor suite frames from Braintree in 
this commonwealth to Brooklyn, N. Y. The load was bulky and high and while 
the truck was on the road to New York the top of the load came in contact with 
an overhead bridge causing damage to the goods to the extent of $200. No part 
of the truck itself came in contact with the bridge. The plaintiff seeks to recover 
under language of the policy which states that he was insured “against loss or 
damage to such goods by: (c) Collision, i. e., accidental collision of the motor truck 
with any other automobile, vehicle or object.” 

At the trial in the superior court the judge ruled that the plaintiff was not 
entitled to recover as the motor truck had not come into collision with any other 
automobile, vehicle or object, directed the jury to return a verdict for the defend- 
ant and reported the case for the determination of this court. 

{1] The plaintiff’s right to recover depended upon his proving that his goods 
were damaged by “collision,” as defined in the insurance contract made by the 
parties. The plaintiff contends that “the load was an integral, component part of 
the ‘Motor truck’” within the meaning which he thinks should be given to the 
words of the insurance policy, earlier here quoted. He invokes the rule frequently 
applied that the language of an insurance policy will be construed most strongly 
against the insurer who has chosen the language by which the contract of the par- 
ties is expressed. This, however, is not a rule of universal application. It may 
be resorted to only when the words used are ambiguous or the meaning of the 
language is doubtful. Rosenfield v. Boston Mutual Life Ins. Co., 222 Mass. 284, 
287, 110 N. E. 204; Rocci v. Massachusetts Accident Co., 222 Mass. 336, 344, 110 
N. E. 972, Ann. Cas. 1918C, 529; Koshland v. Columbia Ins. Co., 237 Mass. 467, 
471, 472, 130 N. E. 41; Farber v. Mutual Life Ins. Co. of New York, 250 Mass. 
250, 253, 145 N. E. 535, 36 A. L. R. 806; Mulcahy v. Travelers’ Ins. Co., 261 Mass. 
245, 250, 158 N. E. 764; Williston, Contracts, § 621. 

{2] The words used in defining the peril insured against by this portion of the 
policy are simple, everyday words and the structure of the sentence where they 
appear is not complicated. There is nothing to indicate that the words are given 
a peculiar or technical meaning in the enterprise of transporting merchandise by 
motor truck or in the business of insuring merchandise thus in transit. From the 
context in which the words are found, it does not appear that other than their 
ordinary meaning should be given to the words. The record shows little of the 
circumstances under which the policy was issued. The fact that the plaintiff would 
always have complete control of the manner in which the truck should be loaded 
and of the height and width of the loads to be placed thereon has some tendency 
to explain the limitation of liability to a collision of the truck itself as distinguished 
from its load. We find nothing in the record which would justify us in ignoring 
the ordinary meaning of fhe words emploved and treating the language as am- 
bhiguous. 

Since the language cannot be held to be ambiguous, we are obliged to construe 
the contract which the parties made as excluding liability of the defendant on the 
facts here presented. 

Judgment on the verdict. 
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INDEMNITY INS. CO. OF NORTH AMERICA v. GEIST et al. No. 141. 
Supreme Court of Michigan. March 5, 1935. 
259 Northwestern Reporter 143. 
1. INSURANCE. 

Contracts, including insurance policies, which are unambiguous are not open 
to construction and must be enforced as written. 

(For other cases, see Insurance, Dec. Dig. § 146[2].) 

2. INSURANCE. 

Under automobile operators’ policy issued to husband as assured with wife 
being named as additional assured, wherein it was provided that assured should 
include named assured and additional assured and that policy should not cover 
any liability of assured to certain relatives of assured, father being named as one, 
insurer he/d not lable for injuries to wife’s father caused by operation of auto- 
mobile by husband. 

(For other cases, see Insurance, Dec. Dig. § 435.) 

Appeal from Circuit Court, Wayne County, in Chancery; Guy A. Miller, Judge. 

Proceeding by the Indemnity Insurance Company of North America against 
Edgar J. Geist and others for a declaration of rights under an insurance policy. 
From a decree for plaintiff, defendants appeal. 

Affirmed. 

Argued before the Entire Bench. 

John J. Fish, of Dearborn, for appellants Edgar J. and Josephine Geist. 

Harold S. Knight, of Detroit, for appellant J. Charles Wood. 

Bishop & Weaver, of Detroit, for appellee. 

NELSON SHARPE, Justice. 

The plaintiff company issued to the defendant Edgar J. Geist a “Selected 
Automobile Operators Policy” pursuant to a written application therefor, and which 
is made a part thereof, protecting him against losses for bodily injuries or death 
resulting therefrom and property damage accidentally suffered by any person 
“resulting from the ownership, maintenance or use of any automobiles of the pri- 
vate passenger type at any location within the United States of America or the 
Dominion of Canada.” 

The application contained the following provisions: 

“Applicant will complete following for each member of his family residing 
with him who owns a private passenger automobile or who operates the Appli- 
cant’s automobile(s) and who is to be included in the policy applied for: 

“Name: Josephine Geist. Relationship to Applicant: Wife. Age: 33. 
No. of Yrs. driving exper.: 10. How many private passenger auto. does he or 
she own? None. * * * 

“If a policy of insurance be issued pursuant to this application, the applicant 
shall be known as the Named Assured under said Policy. If members of 
\pplicant’s family residing with him be included thereunder each such member 
shall be known as an additional Assured.” 

The policy agreement was made subject to the following conditions : 

“Additional Assured 

“A. It is understood and agreed that the terms and conditions of this Policy 
shall be so extended as to be available, in the same manner as they are available 
to the Named Assured, to any member of the Named Assured’s family residing 
with him, provided such member is named in the Application as additional assured 
and proper premium charge made therefor. It is further understood and agreed 
that wherever used without qualification the words ‘the Assured’ include Named 
Assured and additional assured. * * * 

“Exclusions 

“C. This Policy shall not cover * * * any iiability of the Assured to any of 

the following relatives of any person insured hereunder; husband or wife; child 
or children; father or mother; or sister or brother.” 
_ The amount of the insurance was fixed at $10,000, and the policy was to be in 
force for 12 months after December 30, 1933. The premium payable by Edgar J. 
Geist for his coverage was $34.50, to which was added $20.70 by reason of Josephine 
Geist being named as an “additional assured” therein. a 

While Edgar J. Geist was backing his car out of his garage on March 27, 1934 
it struck and seriously injured J. Charles Wood, the father of his wife, Josephine 
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Geist. Wood brought action to recover the damages due thereto, whereupon the 
plaintiff filed the petition herein, asking for a declaration of the rights of the 
respective parties under the policy of insurance. 

After a consideration of the provisions in the application and policy above set 
forth, the trial court said: “It seems that it is perfectly plain and that it means 
that if either Mr. and (or) Mrs. Geist injures any one of his or her named rel- 
atives or those of the other assured the policy is not effective.” 

A decree was entered declaring that no liability attached to the plaintiff under 
the policy for the injury to Wood, from which the defendants have appealed. 

{1, 2] It is elementary that contracts including insurance policies which are 
unambiguous are not open to construction, and must be enforced as written. Har- 
rington v. Accident Ass’n, 210 Mich. 327, 178 N. W. 19. In the exclusion clause 
above quoted, it is clearly stated that the policy does not cover “any liability of 
the Assured to any of the following relatives of any person insured hereunder: 
husband or wife; child or children; father or mother; or sister or brother.” 

By the terms of the application, Josephine Geist, the wife of Edgar J. Geist, 
was included in the policy as an “Additional Assured,” and under the provision 
relating thereto it was stated: “It is further understood and agreed that wherever 
used without qualification the words ‘the Assured’ include Named Assured and 
additional assured.” 

This language is not ambiguous. It clearly relieves the plaintiff from liability 
for injuries to the father of Mrs. Geist caused by Mr. Geist in the operation of his 
car. That such was the intent is evidenced by the increase in the premium charge. 
It was not doubled when the wife was added thereto as an assured, but the liability 
of the plaintiff was lessened by the application of the exclusion clause to her father. 

Counsel for the defendants call our attention to several cases in 72 A. L. R. 
1360, et seq., and the annotations thereto [Maryland Casualty Co. v. Roman (C. 
C. A.) 37 F.(2d) 449; Odden v. Union Indemnity Co., 156 Wash. 10, 286 P. 59: 
Stovall v. New York Indemnity Co., 157 Tenn. 301, 8 S.W.(2d) 473], in which 
liability under policies of this class was involved. The question here presented 
was not considered or passed upon in any of them. 

The decree is affirmed, with costs to plaintiff. 

Potter, C. J., and North, Fead, Wiest, Butzel, Bushnell, and Edward M. 


Sharpe, JJ., concur. 


UTICA MUT. INS. CO. v. LANGEVIN et al. 
Supreme Court of New Hampshire. Strafford. March 5, 1935. 
177 Atlantic Reporter 549. 
INSURANCE. 


Liability policy protecting truck owner and any one legally responsible for 
operation thereof with owner’s permission held to cover employee’s liability to pas- 
senger riding in truck as employee’s guest without owner’s consent, where employee 
was driving truck on owner’s business (Laws 1927, c. 54, § 1, subd. 2). 

(For other cases, see Insurance, Dec. Dig. § 435.) 


Exceptions from Superior Court, Strafford County; Scammon, Judge. 

Petition for a declaratory judgment by the Utica Mutual Insurance Company, 
against Eugene R. Langevin and another. On plaintiff’s exception. 

Exception overruled. 

Petition, for a declaratory judgment. The plaintiff issued a policy insuring 
against liability in the use and operation of an automobile truck. The owner of the 
truck was the named assured, and the policy contained a clause stating that its 
terms and conditions were extended to be available to any one “riding in or legally 
operating” the truck and to any one “legally responsible for the operation thereof, 
provided such use or operation is with the permission of the named Assured. * * *” 
By another clause the policy was not to apply while the truck was “being used for 
any purpose other than that specified” in the policy. 

While the truck was being driven on the owner’s business by his employee, the 
defendant Langeviti without the owner’s consent rode on it as a guest of the 
employee. While thus riding, he was injured, and for his injuries he has sued the 
employee on a claim of the latter’s negligent operation of the truck. 


The court ruled that the policy insured the employee’s liability to Langevin, and 
the plaintiff excepted. 
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Devine & Tobin and John E. Tobin, all of Manchester, for plaintiff. 

Conrad E. Snow and Justin A. Emery, both of Rochester, for defendant Lange- 

vin. 
ALLEN, Chief Justice. 


It is the plaintiff’s position that although driving the truck within his employ- 
ment, the employee was making an unpermitted use of it in carrying Langevin as a 
passenger, and that therefore the liability for injuring him was uninsured. It is 
argued that the nonliability of the employer (Dearborn v. Fuller, 79 N. H. 217, 
107 A. 607; Wilkinson vy. Moore & Preston Coal Company, 79 N. H. 335, 109 A. 45; 
Ellsmore v. Director General of Railroads, 80 N. H. 101, 114 A. 25; Cain v. Wick- 
ens, 81 N. H. 99, 122 A. 800, 30 A. L. R. 1246; Roulias v. Crafts, 81 N. H. 107, 124 
A. 194; Moulton v. Langley, 81 N. H. 138, 124 A. 70; Groatz v. Day, 81 N. H. 
417, 128 A. 334; Ramsdell v. John B. Varick Company, 86 N. H. 457, 170 A. 12) 
relieves the insurer. 

This does not follow. The issue is of the extent of the insurance the employee 
received. He may be insured, the same as a bailee not in the employer’s service, 
for a liability for conduct not chargeable to the employer. The employer’s liability 
for the employee’s fault is the test of the insurer’s only if the policy so reads. 

The predominant purpose of the policy, as to the employee, is to insure him 
for all his liability in the use and operation of the truck within the course of ser- 
vice the policy covers. His insurance ts not measured by that of the employer 
but is independent of it, if he is using the truck within the coverage. There was 
bought a policy to insure all his liability while using and operating the truck with 
the employer’s consent and for a purpose the policy authorized. Insurance for the 
employee was intended to be given in this respect on the same basis as that for a 
bailee to whom the possession of the truck might be intrusted for his own uses 
and purposes. Otherwise, as the brief for the passenger points out, the employee’s 
insurance would have but little real value. If he is only insured for conduct for 
which the employer is liable under the law of master and servant, the employer’s 
liability and the insurance therefor would usually be a full protection for the 
employee as a practical proposition. In cases where the employer is responsible, 
his liability instead of the employee’s is ordinarily pursued. 

The employee’s possession of the truck was rightful, he was using it in the 
employer’s business, and his operation of it was within his service. While he had 
no right to invite others to ride, likewise he had no right to operate the truck neg- 
ligently. Carrying passengers and negligent operation were both unauthorized. If 
the carrying was without, and the negligence within, the scope of the employment, 
the policy does not make the difference a test of insurance. 

The dual status of the employee in acting at the same time within and without 
the promotion of his employer’s business may be as assumed (Dearborn vy. Fuller, 
79 N. H. 217, 218, 107 A. 607), but the question here is not of the validity of the 
distinction. It is, instead, whether the policy makes the distinction. Nothing is 
found thus to construe the policy. On the contrary, its purpose to give the unnamed 
insured as much insurance as the named assured has seems unmistakable. The 
policy by its terms is “available, in the same manner and under the same con- 
ditions,” to them as it is to him. If there is at the same time both an author- 
ized and unauthorized use, the policy protects for liability arising from the latter 
as much from the former use. 

Cases like Sauriolle v. O’Gorman, 86 N. H. 39, 163 A. 717, are not applicable 
There the employee went outside his employment and his use and operation 
were unpermitted at the time he incurred liability. Here such permission remained 
in force. The unauthorized act outside the employment did not revoke or 
otherwise affect the use for which there was permission at the time. There being 
such use, the employee was insured. 

Confirmatory evidence to support this view of the policy is found in the 
statute (Laws 1927, c. 54) pursuant to which it is assumed the policy was issued. 
By the statute protection is to be secured for the named insured and “any person 
responsible for the operation” of the truck with the named insured’s consent 
Id. § 1, subd. 2. “Any person operating the car with the owner’s consent” is 
sured. Sauriolle v. O’Gorman, 86 N. H. 39, 46, 163 A. 717, 721. Considering 
the policy with reference to the statute, the language of the statute indicates no 
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exception or exclusion of insurance for an unpermitted use when at the same time 
there is a permitted one. 

The clause of the policy excluding insurance for a use other than that speci- 
fied applies to all parties insured. Neither the named assured, his agents or 
servants, nor a bailee are insured except for the kind of use the policy author- 
izes. It is a limitation of general coverage, and not of special coverage for an 
einployee or bailee. It confines the use to prescribed purposes, applicable to all 
who are insured, and does not, within such purposes, narrow or restrict the insur- 
ance of any of them. There being coverage, the insured’s liability is covered 
unrestrictedly. 

Exception overruled. 

All concurred. 


DEVITT v. CONTINENTAL CASUALTY CO. 
Supreme Court, Trial Term, Madison County. Dec. 28, 1934. 
277 New York Supplement 844. 
1. INSURANCE. 


Provision of automobile liability policy relieving insurer from liability where 
person driving with owner’s consent was under age held not violative of provision 
of Insurance Law requiring that policy cover owner against liability for negligence 
of person legally operating automobile with permission of owner, in view of fact 
that act excluded from coverage was unlawful act (Vehicle and Traffic Law, §§ 
20, 59, 70; Insurance Law, § 109). 

(For other cases, see Insurance, Dec. Dig. § 435). 

2. INSURANCE. 

Defenses depending on construction of policy available to automobile liability 
insurer against insured for liability resulting from negligence of insured’s 14 year 
old son illegally operating automobile, although with consent of insured, held 
equally available against injured person (Vehicle and Traffic Law, §§ 20, 59, 70; 
Insurance Law, § 109). 

(For other cases, see Insurance, Dec. Dig. § 615.) 

4. INSURANCE. 

Insured’s 14 year old son performing physical act of driving automobile held 
“operating” automobile within automobile liability policy relieving insurer from 
liability where person operating automobile with owner’s consent was under age, 
even though insured-owner were deemed to be also “operating” automobile because 
he was sitting beside son (Vehicle and Traffic Law, §§ 20, 59, 70; Insurance Law, 
§ 109). 

(For other cases, see Insurance, Dec. Dig. § 435). 

5. INSURANCE. 

Accident occurring through negligence of insured’s 14 year old son while 
driving automobile with consent of insured-owner, who was sitting beside him, held 
within provision of policy relieving insurer from liability where person operating 
automobile with owner’s consent was under age; hence neither insured nor injured 
person recovering uncollectible judgment against insured could recover upon policy 
(Vehicle and Traffic Law, §§ 20, 59, 70; Insurance Law, § 109). 

(For other cases, see Insurance, Dec. Dig. § 435). 

Action by Kenneth N. Devitt against the Continental Casualty Company under 
Insurance Law, § 109. 

General verdict of no cause of action. 

Albert F. Devitt, of Oneida, for plaintiff. 

Quinn, Higgins & Tormey, of Syracuse, for defendant. 

Personius, Justice. 

Joseph H. Bennett was the owner of an automobile covered by a liability 
policy issued by the defendant. While Mr. Bennett was on a joint business and 
pleasure trip, accompanied by his family, he asked his son Bertram, then fourteen 
years of age, to drive. While the son was driving, and due to his negligence, 
the plaintiff was struck by the automobile and received personal injuries. The 
insured-owner was liable under section 59 of the Vehicle and Traffic Law. 

The plaintiff sued Joseph H. Bennett and receovered a judgment. Though 
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notified of the suit, the defendant insurer disclaimed and did not defend. An 
execution issued on the judgment having been return unsatisfied, the plaintiff now 
sues the insurer under section 109 of the Insurance Law. That section provides 
in substance that where an execution against the insured is returned unsatisfied, 
the judgment creditor may maintain an action against the insurer “under the terms 
of the policy for the amount of the judgment * * * not exceeding the amount of 
the policy.” 

The question here is as to the liability of the insurer under the terms of the 
policy and said section 109. 

[1] The son who was driving was fourteen years of age, had no license, 
could not legally obtain one, and, of course, could not legally drive or operate a 
car upon the public highway. In doing so he was then guilty of a misdemeanor. 
Sections 20 and 70, Vehicle and Traffic Law. The policy provides: “This insur- 
atce is subject to the following conditions and failure on the part of the Assured 
to comply therewith * * * shall forfeit the right of the Assured or of any judg- 
ment creditor of said Assured to recover hereunder * * * .” (Italics ours.) One 
of the conditions is: “The Assured will not * * * permit any such motor vehicle 
to be operated (a) by any person under the age limit fixed by law * * * or who 
for any reason is not permitted by the Laws of the State of New York to operate 
or drive motor vehicles.” This condition was clearly violated. 


But the plaintiff contends that under section 109 of the Insurance Law an 
insurer cannot limit its coverage and exclude liability even where the person 
driving with the owner’s consent is under age and, therefore, driving illegally. 

Section 59 of the Vehicle and Traffic Law makes an owner liable for the 
negligence of a person “legally using or operating” the owner’s automobile “with 
the permission, express or implied, of such owner.” Section 109 of the Insurance 
Law requires every automobile liability policy to cover the owner against this 
statutory liability. If the policy does not expressly cover such liability, it is by 
said section 109 “deemed” to cover it. Therefore, the plaintiff says a policy if 
issued at all must cover the owner’s liability for the negligence of a person 
operating with the owner’s consent, even though the operator be under the legal 
driving age. In short, plaintiff contends that there can be no limitation on the 
coverage for liability imposed on an owner by section 59 of the Vehicle and 
Trafic Law. He relies on Bakker v. Aitna Life Insurance Co. of Hartford, 
Conn., 264 N. Y. 150, 190 N. E. 327. But the limitation in the policy there 
construed did not depend on the age of the operator. The policy there attempted 
to limit its coverage to liability when the automobile was driven or occupied by 
the owner. Under its terms the driver might be an adult, experienced, licensed 
operator or chauffeur, legally operating, still if the owner was not present, the 
policy would not cover. The court held that the limitation was in violation of 
the law, an attempt to nullify section 109 of the Insurance Law, and therefore 
ineffective. In the present case, the policy excludes from its coverage not a law- 
ful but an unlawful act, namely, driving under age. The distinction is well pointed 
out in Weiss v. Preferred Accident Ins. Co. of New York, 241 App. Div. 545, 
549, 272 N. Y. S. 653. Bakker v. AZtna Life Ins. Co. of Hartford, Conn., supra, 
264 N. Y. 150, 155, 190 N. E. 327, recognizes an insurer’s right in some instances 
to limit its liability under section 109 of the Insurance Law. We think the condi- 
tion of the policy here is legal and not violative of said section. Brustein v. New 
Amsterdam Casualty Co., 255 N. Y. 137, 143, 174 N. E. 304; Coleman v. New 
Amsterdam Casualty Co., 247 N. Y. 271, 160 N. E. 367, 72 A. L. R. 1443; Lavine 
v. Indemnity Ins. Co. of North America, 260 N. Y. 399, 407, 183 N. E. 897; S. 
& E. Motor Hire Corporation v. New York Indemnity Co., 255 N. Y. 69, 71, 174 
N. E. 65; Hudak v. Union Indemnity Co., 108 Conn. 598, 143 A. 885; Gerka v. 
Fidelity & Casualty Co. of New York, 251 N. Y. 51, 56, 167 N. E. 169; Weiss v. 
Preferred Accident Ins. Co. of New York, 241 App. Div. 545, 272 N. Y. S. 653; 
Wagoner y. Fidelity & Casualty Co. of New York, 215 App. Div. 170, 213 N. Y. 
5. 188, affirmed 253 N. Y. 608, 171 N. E. 803; Letson v. Sun Indemnity Co. of 
New York, 147 Misc. 690, 264 N. Y. S. 519; Jones v. American Employers’ Ins. 
Co., 141 Misc. 88, 252 N. Y. S. 250; Williams v. Nelson, 228 Mass. 191, 117 N. E. 
189, Ann. Cas. 1918D, 538; O’Connell v. New Jersey Fidelity & Plate Glass Ins. 
Co., 201 App. Div. 117, 121, 193 N. Y. S. 911. 

[2] Said section 109 in effect places the plaintiff here in the shoes of the 
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insured, Joseph H. Bennett. “As regards statutory and contractual provisions relat- 
ing to the rights and remedies of the injured person in respect of insurance volun- 
tarily, and not compulsorily carried, it is almost axiomatic that any defense 
* * * depending on the construction of the coverage provisions of the policy 
that could have been successfully invoked against insured, is equally available 
against the injured person. * * *” 85 A. L. R. 65; Brustein v. New Amster- 
dam Casualty Co., 255 N. Y. 137, 143, 174 N. E. 304; Gerka v. Fidelity & Cas- 
ualty Co. of New York, 251 N. Y. 51, 54, 167 N. E. 169; Georgia Casualty Co. y. 
Boyd (C. C. A.) 34 F.(2d) 116, 118; Coleman v. New Amsterdam Casualty Co., 
247 N. Y. 271, 275, 160 N. E. 367, 72 A. L. R. 1443. To sustain plaintiff here 
would place him in a more favorable position than the insured. 


[3, 4] It appears that the insured was, at the time of the accident, present in 
his automobile, sitting with the driver. The plaintiff very earnestly argues that the 
insured, and not his son, was, therefore, “actually operating this car,” and that the 
condition of the policy was not violated notwithstanding the son was performing 
the physical act of driving. Authorities are cited construing section 59 of the 
Vehicle and Traffic Law, where the courts have said that an owner or his servant 
or bailee who is in the car, but not driving, is still in control of, in charge of, 
the director of, the custodian of or using, the automobile. Grant v. Knepper, 245 
N. Y. 158, 156 N. E. 650, 54 A. L. R. 845; Gochee v. Wagner, 257 N. Y. 344, 178 
N. E. 553; Glennie v. Falls Equipment Co., Inc., 238 App. Div. 7, 263 N. Y. S. 
124; Arcara v. Moresse, 258 N. Y. 211, 179 N. E. 389. We think no case has 
held that an automobile is “operated,” as that ‘word is used in this policy, by the 
owner merely because he is an occupant of the automobile. The contrary was 
held in Witherstine v. Employers’ Liability Assur. Corporation, Limited, of Lon- 
don, England, 235 N. Y. 168, 172, 139 N. E. 229, 230, 28 A. L. R. 1298, where the 
court said: “The word ‘operate’ is used throughout the statute as signifying a 
personal act in working the mechanism of the car. The driver operates the car 
for the owner, but the owner does not operate the car unless he drives it himself. 
* * * Obviously the word is used in the policy in the same sense in which it 
is used in the Highway Law.” In O’Tier v. Sell, 252 N. Y. 400, 404, 169 N. E. 
624, 625, the court said: “We do not overlook the fact that in the meanwhile 
[since the decision in Witherstine v. Employers’ Liability Assur. Corporation, 
Limited, of London, England] the Legislature by section 282-e of the Highway 
Law [now 59 of the Vehicle and Traffic Law] had enlarged the responsibility of 
the owner of a motor vehicle to cover injuries caused by the negligence of a 
person operating the vehicle with the owner’s permission. Jn that section: certatuly 
the Legislature used the word ‘operate’ as signifying ‘a personal act.” (Italics 
ours.) The plaintiff relies principally upon Arcara v. Moresse, supra, 258 N. Y. 
211, 214, 179 N. E. 389, 390, where the court, again referring to Witherstine v. 
Employers’ Liability Assur. Corporation, Limited, of London, England, supra, 
said: “These words were written, and the case decided prior to the introduction 
into the Highway Law of section 282-e.” The words there used were “cannot be 
regarded as conclusively determining the significance of the word ‘operation’ or the 
word ‘operating’ as employed in the section.” The court evidently overlooked its 
language in O’Tier v. Sell, supra, written long after section 282-e was enacted. 
However, in Arcara v. Moresse, supra, the court continued (258 N. Y. 211, 215, 
179 N. E. 389, 390): “Thus, the legal user may be guilty of negligence in ‘opera- 
tion,’ though not ‘operating’ the car, in the sense that he is driving with his own 
hands. The clear implication is that, if the legal user at the time be present in 
the car * * * the operation of the car is his operation, though the hands at 
the wheel are those of a substitute, and the negligent driving will bind the owner, 
with whose permission the car is used.” Applying that language literally to the 
present case, the operation of the car by the owner’s son was the former’s opera- 
tion. But we have been warned that we may not pluck certain language of an 
opinion from its setting of facts and rely on it as stating abstract or general law 
applicable to another setting, another state of facts. “Every opinion is to be read 
with regard to the facts in a case and the question actually decided.” In the 
Arcara Case, as in the other cases cited by the plaintiff construing the words 
“operating” or “operate,” the court was construing the statute and giving effect 
to those words in the setting given them in the statute. As it pointed out, it based 
its decision upon the wording of the statute and language “self contained in the 
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statute.” The court was defining a “user” who is in control of the car by reason 
of the consent of the owner, not a “user” who is in control by reason of his 
ownership. We are construing the words “operate” and “operate or drive” as they 
are used in the policy, the contract made by the parties. 

Even if we should hold that the automobile was “operated” by the insured- 
owner because he was in it, was not his son also operating the automobile? He 
was behind the wheel, guiding the vehicle and manipulating its mechanism. If the 
owner was technically operating, the fourteen year old son was actually operating 
and driving, and the policy thereby forfeited. 

[5] We conclude that the accident resulting in the ‘plaintiff's injury falls 
within the condition of the policy, and that neither the insured nor ‘the plaintiff, 
his judgment creditor, is entitled to recover thereunder. The complaint must there- 
fore be dismissed, with costs. Pursuant to section 440-a of the Civil Practice 
Act, as added by Laws 1934, c. 720, the court renders a general verdict of no 
cause of action. ' 


HOME INS. CO. OF NEW YORK vy. SOUTHERN MOTOR COACH 
CORPORATION. No. 23777. 
Supreme Court of Oklahoma. Feb. 12, 1935. 
Rehearing Denied March 12, 1935. 
41 Pacific Reporter (2d) 870. 
1. INSUSANCE. 

Statute under which insurance solicitor is regarded as agent of insurer held 
not to preclude re ag a acting as insured’s agent in certain particulars in 
proper cases (Comp. St. 1921, § 6723). 

(For other cases, see Insurance, Dec. Dig. § 98.) 

3. INSURANCE. 

Fact that insured authorized insurer's agent to accept cancellation of policies 
in insured’s behalf and to write and issue policies necessary to keep properties 
properly insured at all times Jicld not to render policies voidable under dual 
agency rule (Comp. -St. 1921, § 6723). 

(For other cases, see Insurance, Dec. Dig. § 98.) 

INSURANCE. 

Where insurance agent authorized by insured to keep properties insured 
advised secretary that certain policies had been canceled and that risk would be 

iven to defendant insurer and instructed secretary to prepare policies, but 
secretary not having completed all of policies involved at close of day left them 
on her desk for final completion on following day, policies held in effect so as 
to cover fire loss occurring during nighttime, notwithstanding policies had not 
been signed. 

(For other cases, see Insurance, Dec. Dig. § 131[1].) 

Syllabus by the Court. 

1. Section 6723, C. O. S. 1921, providing that any person who shall solicit 
and procure an application for insurance, in all matters relating to such application 
and the policy issued in consequence thereof, shall be regarded as the agent of 
the insurer and not the insured, does not preclude such person from acting as the 
agent of insured in certain particulars, and in a proper case. 

The general rule that one cannot serve two masters, and which renders 
contracts voidable upon the grounds of public policy, when same are attempted 
to be effectuated by one acting as agent for both the contracting principals, applies 
only in cases where such agent has some direct pecuniary interest in the subject- 
matter of the contract, or where the agent occupies some fiduciary relationship 
which would strongly induce an improper motive for the action taken. 

_ 3. No judgment shall be set aside or new trial granted by any appellate court 
of this state in any case, civil or criminal, on the ground of misdirection of the 
jury or the improper admission or rejection of evidence, or as to error in any 
matter of pleading or procedure, unless, in the opinion of the court to which 
application is made, after an examination of the entire record, it appears that the 
error complained of has probably resulted in a miscarriage of justice, or con- 
stitutes a substantial violation of a constitutional or statutory right. 
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4. Record examined, and held, under the facts here, the contract of insurance 
is valid, and that no reversible error appears in the rulings of the court in any 
matter of pleading or procedure. 

Appeal from District Court, Pontotoc County; Orel Busby, Judge. 

Action by the Southern Motor Coach Corporation, against the Home Insur- 
ance Company of New York to recover for fire loss under insurance policy. Judg- 
ment for plaintiff, and defendant appeals. 

Affirmed. 

Rehearing denied; Busby, J., not participating. 

Rittenhouse, Webster & Rittenhouse, of Oklahoma City, for plaintiff in error. 

L. H. Harrell, Denver N. Davison, and A. M. Kerr, all of Ada, and Dennis 
H. Petty, of Wewoka, for defendant in error. 

WELCH, Justice. 

This is an appeal from the district court of Pontotoc county. Plaintiff in 
error, the Home Insurance Company, a corporation, was defendant in the trial 
court, and the defendant in error, Southern Motor Coach Corporation, was plain- 
tiff. The parties will be referred to as they appeared in the trial court. 

Plaintiff brought suit to recover upon a fire insurance policy for a fire loss on 
one of its motor busses. 

The Ebey-McCauley Company of Ada was a policy writing agent for the 
defendant, and for various other fire insurance companies. Mr. Ebey of that firm 
handled the transactions material here. 

The plaintiff operated a fleet of busses for the transportation of passengers, 
having one of its terminals at Ada, where the business affairs of the corporation 
were principally handled. One W. W. Walden was president and active manager. 

For some months prior to the fire loss Ebey had been actively soliciting the 
fire insurance business of the plaintiff corporation. He contacted Mr. Walden on 
numerous occasions, offering his services and advice to plaintiff regarding its 
insurance matters, and its insurance policies, which prior to that time had been 
procured through agencies at other points. Mr. Ebey at his own suggestion 
checked those policies and volunteered, without charge, to procure needed correc- 
tions in some of them, and to obtain certain refunds of unearned premiums on 
some of plaintiff's policies which had been canceled. Some correspondence was 
necessary in these matters, which at Ebey’s suggestion was conducted by him, but 
in the name of the plaintiff company upon its own stationery. The correspondence 
was so handled to avoid any ill feeling that might attend the use of the name of 
the Ebey-McCauley Company in dealing with other insurance agents. The testi- 
mony clearly discloses that as these various services were performed by Ebey, 
Walden came to rely to some extent upon Ebey’s advice and assistance in his 
insurance matters, and from time to time, and as various policies expired or were 
canceled, Walden procured new policies to be written through Mr. Ebey until at 
the time this loss occurred the Ebey-McCauley agency carried a great deal, if 
not the bulk or all, of plaintiff’s insurance. In fact, Mr. Walden and Mr. Ebey 
both testified that at such a time Mr. Walden was relying upon Mr. Ebey to keep 
plaintiff's various properties properly insured, and he had been authorized by 
Walden to accept cancellation of policies. 

As policies were written, the plaintiff corporation would be charged for the 
premium on the books of Ebey’s firm, and from time to time the plaintiff corpora- 
tion would be furnished a statement and would remit accordingly. Ebey remitted 
to his several companies for the premiums collected on policies issued through the 
agency, less commissions retained by him, at fixed dates in the usual and custom- 
ary manner, and as instructed by his companies. 

On October 27, 1930, Ebey received a letter from another insurance company, 
which he also represented, notifying him of the cancellation of certain policies 
which Ebey had written covering properties belonging to the plaintiff corporation. 
The property here involved was covered by one of such policies. On October 28, 
1930, Ebey advised his secretary that such policies were being canceled and that 
they would give the risk to, or rewrite the insurance with, or in, the defendant 
insurance company. At that time he made a pencil note on the bottom of the 
notice of cancellation to rewrite the policies with the defendant insurance com- 
pany, and gave this to his secretary with instructions to prepare the policies. 
Several policies were involved, and the secretary completed the writing of a 
number of these policies, among them being the one upon which suit is brought, 
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but not having completed all of the policies involved on that day, she left all of 
them on her desk for final completion the following day. None of the policies 
were signed by Ebey-McCauley Company. z 

About midnight of that same night, October 28, 1930, the property here 
involved, and which was included in one of the policies written by the secretary, 
but not yet signed by Mr. Ebey, was damaged or destroyed by fire. Nothing 
further was done toward completing and signing the policies, but they were pre- 
served as left on the afternoon of October 28th. ; 

Upon trial in the district court, plaintiff recovered judgment for $1,101.30, and 
defendant has appealed. 

One of the propositions which the defendant urges for reversal is that the 
alleged contract of insurance is wholly void and unenforceable for the reason that 
at the time the policy was issued, or attempted to be issued, Ebey was acting or 
attempting to act, both as the agent of the insurance company and of the South- 
ert Motor Coach Corporation, without the knowledge or acquiescence of the 
defendant insurance company. 

Our examination of the authorities cited by the parties, and of additional 
authorities, leads us to the conclusion that the facts disclosed by this record fail 
to bring this case within the rule which the defendant contends should be applied. 
It is conceded by the parties that Ebey was fully authorized by the plaintiff to 
accept cancellation of policies in its behalf, and to write and issue such policies of 
insurance as would be necessary from time to time to carry out plaintiff’s plan to 
keep its properties properly insured at all times. It therefore follows that Ebey 
was to some extent the agent for both the plaintiff and the defendant, in so far 
at least as the performance of certain acts were concerned. Fraud is not suggested 
nor alleged nor proven in this case. The defendant relies upon the general rule 
relating to dual agency, which in some cases renders the contract sought to be 
created voidable at the option of either of the parties as a matter of law and 
upon grounds of public policy. 

That rule is based upon the theory that the same agent may not act for two 
principals in a transaction when their interests are in conflict one with the other, 
unless there is knowledge or consent thereto by the principals. 

That general rule is noticed in Holy Writ, see Luke XVI, 13, and has been 
recognized by court decisions and text-writers. See Great American Insurance Co. 
v. Farmers’ Warehouse Co., 91 Okl. 118, 217 P. 208; 32 Corpus Juris 1055, § 130; 
21 R. C. L. 827, paragraph 11; Evans v. Brown, 33 Okl. 323, 125 P. 469; AEtna 
Ins. Co. v. Richey (Tex. Civ. App.) 206 S. W. 383; Muncey et ux. v. Security 
Insurance Co., 43 Idaho, 441, 252 P. 870; Weatherholt v. National Liberty Ins. 
Co., 204 Ky. 824, 265 S. W. 311; Manis yv. Pruden, 145 Ga. 239, 88 S. E. 967; 
Rockford Insurance Co. v. Winfield, 57 Kan. 576, 47 P. 511; Arispe Mercantile 
Co. v. Queen Insurance Co., 141 Iowa, 607, 120 N. W. 122, 133 Am. St. Rep. 180; 
Empire State Insurance Co. v. American Central Insurance Co., 138 N. Y. 446, 
34 N. E. 200; British American Assur. Co. y. Cooper, 6 Colo. App. 25, 40 P. 147; 
Spare v. Home Mutual Ins. Co. (C. C.) 19 F. 14; Zimmerman v. Dwelling-House 
Ins. Co., 110 Mich. 399, 68 N. W. 215, 33 L. R. A. 698; Vol. 1, May on Insurance 
(4th Ed.) § 125; Greenwood Ice & Coal Co. v. Georgia Home Ins. Co., 72 Miss. 
46, 17 So. 83; Salene v. Queen City Fire Insurance Co., 59 Or. 297, 116 P. 1114, 
35 L. R. A. (N. S.) 438, Ann. Cas. 1916D, 1276. 

It is to be observed from the authorities that the rule is only applied in 
cases where the facts disclose adyerse interests, or where the facts are such as 
to require a presumption of law that the adverse interest does exist. 

[1] That a person may act in the capacity of agent for both parties, where 
there is no conflict of interests in the doing of the several things which is expected 
by his respective principals, has been recognized by this court in the case of Insur- 
auce Company of North America v. Burton et al., 147 Okl. 112, 294 P. 796, the 
first syllabus of which we quote as follows: “Section 6723, C. O. S. 1921, pro- 
viding that any person who shall solicit and procure an application for insurance 
in all matters relating to such application and the policy issued in consequence 
thereof shall be regarded as the agent of the insurer and not the insured, does 


not preclude such person from acting as the agent of insured in certain particulars 
and in a proper case.” 
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In the hody of the opinion this court quoted with approval the following 
rule from 22 Cyc. 1445: “‘But the same person may act for different purposes 
as agent of the different parties to the contract so that for one purpose he may 
be the agent for the insured, although, as.to the procuring of the. insurance, he 
also represents the company.’ ” 

To the same effect is Georgia Home Insurance Co. vy. Choctaw Cotton Oil 
Co., 153 Okl. 194, 5 P.(2d) 152. In 32 C. J. page 1055, paragraph 130, after stat- 
ing the general rule in matters of dual agency, the text continues as follows: 
“* * * This general rule, however, is subject to some exceptions. The same 
person may act for the different principals in separate matters in which their 
interests are not conflicting and his duties not inconsistent; he may be both an 
insurance agent and an insurance broker; and at different times act in both 
capacities; he may be the agent for insured, although as to the procuring of the 
insurance he also represents the company.” 

[2] Our examination of the authorities discloses that the dual agency rule 
which renders contracts voidable upon the grounds of public policy has been 
applied only in cases where the facts disclose that the person assuming to act as 
-such agent had a direct pecuniary interest in the subject-matter, or occupied a 
direct fiduciary relation toward the principal which would strongly induce or imply 
an improper motive for the action taken. In the case of Great American Insurance 
Company v. Farmers’ Warehouse Co., supra, the insurance agent was a stock- 
holder, director, secretary, and treasurer of the Farmers’ Warehouse Company, 
which owned the insured property. In Muncey et ux. v. Security Insurance Co., 
supra, the rule is applied where the insurance agent seeks to insure his own prop- 
erty; the same is true of Weatherhold v. National Liberty Ins. Co., supra. In the 
case of Rockford Insurance Co. v. Winfield, supra, the insurance agent was the 
cashier of a bank which was interested in the property insured. In Arispe Mercan- 
tile Co. v. Queen Insurance Co., supra, the insurance agent was a stockholder and 
otherwise interested as the cashier of the bank owning the insured property. In 
such cases it is observed that the insurance agent was pecuniarily interested in the 
property insured, and that condition is found to exist in most of the cases which 
have come to our attention. 

In Ramspeck v. Pattillo, 104 Ga. 772, 30 S. E. 962, 42 L. R. A. 197, 69 Am. 
St. Rep. 197, cited by the defendant, we observe that the insurance agent was 
employed by the property owner for a valuable consideration, and agreed for 
compensation to keep the insured’s property covered by insurance. That and some 
other cases disclose a condition where the insurance agent owed a clear duty to 
the insured which the court construed to amount to a conflict of interests, bring- 
ing the cases within the dual agency rule. 

We find no authorities which have extended the rule beyond the point neces- 
sary to obtain the desired result and to satisfy the reasons for the rule. 


[3] In the instant case, the evidence is uncontradicted that Ebey was not 
‘interested as a stockholder in the plaintiff corporation, nor was he employed by it 
for any consideration to be paid by it, nor did he owe it any duty in procuring 
insurance on its property. Everything that the plaintiff corporation permitted or 
authorized Ebey to do was done at the request and suggestion of Ebey, and in 
furtherance of his purpose to obtain plaintiff's insurance business, and to procure 
the writing of its policies. This was what Ebey was employed to do by the defend- 
ant insurance company. He did no act or performed no service for the plaintiff 
corporation inconsistent with the customary method of soliciting and obtaining 
insurance business to be written in the companies which he represented. 

We find no evidence in the record that discloses any conflict of interest such 
as is found in the cases where the dual agency rule as considered here has been 
applied. Ebey would have sustained no property loss had he failed or refused to 
insure the property here involved. The only disadvantage he would suffer 1 he 
refused to insure the property, or any of the plaintiff's properties, would have 
been his failure to obtain plaintiff's insurance business, with the corresponding 
loss of his percentage of the premiums, and this potential loss is so remote and 
so disconnected as to fall far short of the conflict of interest referred to in the 
authorities which we have examined. ; 

[4] The defendant in its brief gives some attention to the question of whether 
or not the policy herein sued upon was in fact ever issued, or whether under the 
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circumstances here a contract was ever consummated between the parties, aside 
from the dual agency question above considered. It is our opinion that the facts 
here are sufficient to show the completion of the contract under the authority of 
McCracken v. Travelers’ Insurance Company of Hartford, Conn., 57 Okl. 284, 156 
P. 640; DeNoya v. Fidelity Phoenix Insurance Co., 110 Okl. 235, 237 P. 125, and 
Massachusetts Bonding & Insurance Co. v. Vance, 74 Okl. 261, 180 P. 693, 15 A. 
L. R. 981. Therein this court recognized the principle that the actual final writing . 
and delivery of the policy of insurance is not essential to the validity of the. : 
contract. 

[5] The next question presented by the defendant is stated as follows: “That 
this action is maintainable only in the names of the Southern Motor Coach Cor- 
poration, L. A. Nance and B. D. Denton, jointly, and the trial court erred in 
overruling defendant’s demurrer to plaintiff’s petition, its exception to the intro- 
duction of plaintiff's evidence, its demurrer to plaintiff's evidence, and its motion 
for a directed verdict.” 

L. A. Nance and B. D. Denton were not made parties plaintiff. The suit is - 
brought in the name of the Southern Motor Coach Corporation only as party 
plaintiff. The written portion of the petition makes no reference to any interest 
claimed by L. A. Nance and B. D. Denton, although the copy of the policy which 
is attached to plaintiff’s petition and made a part thereof contains the following 
clause: “Subject to all the provisions, exclusions, conditions and warranties con- 
tained in this policy, loss, if any, payable, as interest may appear, to Assured and 
L. A. Nance and B. D. Denton, or assigns.” 

The defendant’s demurrer, the only pleading which in any way called the 
court’s attention to the alleged defects of parties plaintiff, was filed May 2, 1931. 
The second ground of such demurrer is quoted as follows: “2. That there is a 
defect of parties plaintiff.” 

This demurrer was overruled by the court on May 13, 1931. On May 30, 1931, 
the following instrument was filed in the cause: 

“In the District Court of Pontotoc County, Oklahoma 
“Southern Motor Coach Corporation, Plaintiff, vs. Home Insurance Company, . 
Defendant. 
“No. 11011. 
“Assignment. 

“Come now L. A. Nance and B. D. Denton-and respectfully show that they 
are the parties named in the loss payable clause in the Insurance policy being sued 
on herein and that they are entitled to receive any payments made by virtue of - 
and under the terms of the policy of insurance sued on herein to satisfy certain 
indebtedness due from plaintiff to said L. A. Nance and B. D. Denton by virtue 
of a certain contract entered into by and between B. D. Denton and L. A. Nance 
and W. W. Walden, on January 7, 1930, and which contract was assigned by said | 
W. W. Walden to plaintiff herein, which contract was filed in the office of the 
County Clerk of Pontotoc County, Oklahoma, as a chattel mortgage on January 
29, 1930, and is numbered 822, and on which contract there is still due the sum 
of $17,000.00. 

“That for and in consideration of $1.00 and other valuable consideration 
hereby acknowledged to have been received, we, L. A. Nance and B. D. Denton, 
do hereby sell, transfer, convey, set over and assign to W. W.. Walden all our 
tight, title, and interest in and to any and all of the proceeds payable under and 
by virtue of the insurance policy sued on herein, and we hereby authorize said 
W. W. Walden to act in our place and in our stead in obtaining said money and.’ 
to do all the things necessary to obtain the same in accordance with the loss pay- - 
able clause obtained in said policy sued on herein.” 

“Executed and delivered this 29th day of May, 1931. 

“L. A. Nance 
“B. D. Denton 

“Subscribed and sworn to before me this 29th day of May, 1931. 

“[Seal] Maurine Stubblefield, 
“Notary Public.” 

_ The defendant’s answer was not filed until June 3, 1931. The answer did not 

in any way raise the question of any defect of parties plaintiff. The cause was 
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tried on October 20, 1931, and at no time, place, or manner was the court’s atten- 
tion specifically called to any alleged defect of parties plaintiff other than the 
above-quoted portion of the defendant’s demurrer to plaintiff's petition. The record 
here shows that W. W. Walden was president and general manager of the plain- 
tiff corporation, and. was present at the trial as one of plaintiff’s chief witnesses. 
It is to be observed from the instrument filed in the cause designated “assign- 
ment” that any interest which L. A. Nance and B. D. Denton may have had in the 
insured property was by virtue of contract between themselves and W. W. Walden 
treated as a chattel mortgage, which contract had been assigned by Walden to the 
plaintiff corporation. It is to be observed further that the said L. A. Nance and 

D. Denton, by such instrument, released any and all of their right in and to 
such insurance to W. W. Walden. 


We can conceive of no reason for the execution of such “assignment” by 
Nance and Denton, except that it be for the purpose of indicating that they 
neither had nor claimed any rights or interest in the matter, or for the purpose 
of extinguishing their right to claim any portion of the proceeds of the insurance 
policy sued upon herein, and it appears that such assignment was effective for 
such purpose. The instrument was captioned the same as the petition herein, and 
referred to this suit, and was filed in this cause. We can assign no reason there- 
for other than the purpose of W. W. Walden, the president and general manager 
of plaintiff corporation, to thereby disclose that such assignment was taken for 
the benefit of plaintiff corporation, and for the purpose of assuring the defendant 
that Nance and Denton had or claimed no interest in the proceeds of the policy. 
No reason appears for the drawing of this assignment to W. W. Walden, unless 
it be that it was inadvertently so drawn, due to the fact that the contract under 
which Nance and Denton might have claimed was originally made with W. W. 
Walden. It seems beyond question that this assignment, or release, or relinquish- 
ment, was executed, taken, and handled throughout for the benefit of the plaintiff 
corporation. The instrument was caused to be filed in this case, and the filing of 
same herein could serve no purpose, in our opinion, other than as an effort on 
the part of plaintiff to amend or clarify its petition. The entire record in the case 
indicates that the court and the parties so construed it. The apparent effort on the 
part of plaintiff to correct its petition, in so far as it may have been defective as 
to parties plaintiff, was not challenged by further motion, demurrer, or answer on 
the part of the defendant. 

At the time of the filing of this assignment, the plaintiff had authority to 
amend its petition. Hocker v. Rackley, 90 Okl. 83, 216 P. 151. 

We do not commend the form of pleading employed by plaintiff, but from 
the record here the conclusion is inescapable that at a period of time before the 
defendant filed its answer the pleadings, filed by plaintiff, on their face construed 
liberally, did not disclose a defect of parties plaintiff. Although it may be said 
that the pleadings at that time would be subject to some clarification, it is reason- 
ably apparent therefrom that plaintiff thereby attempted to convey to the defend- 
ant the information that it had procured through its president a release of any 
interest which Nance and Denton may have claimed in the proceeds of the policy. 
If the defendant had been apprehensive of the form of the assignment and of 
any. possible outstanding interest of other parties, it might have raised the question 
by further specific motions or pleadings. 

Under the circumstances here, it is not shown that any of the alleged errors 
of the court in its ruling with regard to the parties plaintiff have probably resulted 
in a miscarriage of justice, or that they constitute any substantial violation of a 
constitutional or statutory right possessed by the defendant. We carmot conceive 
of any possibility of Nance and Denton being able to prevail in a future claim 
against the defendant, in the face of the instrument executed by them, nor can we 
believe that Walden could be heard to lay a future claim to any of the proceeds 
of this policy, in view of the fact that he was the assignor of the contract embody- 
ing the chattel mortgage, the president and general manager of plaintiff corpora- 
tion, was present at the trial in the management of plaintiff's affairs, and in view 
of the form ‘and contents of the assignment. The circumstances of the taking 
thereof and the filing of same in this cause would certainly estop him from assert- 
ing any further personal claim against the defendant. 

Under the circumstances of this case, the alleged errors of the trial, if they 
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be errors, were harmless under the rule stated in Gearhardt et al. v. 
Okl. 200, 205 P. 141. 
The defendant complains of instructions to the jury numbered 1 and 2. This 
complaint is based purely upon the defendant’s contention as to the correct rule 
of law with regard to dual agency which we have already fully discussed and 
determined in this opinion. Inasmuch as we have reached a conclusion adverse to 
the defendant’s contention in that regard, it would serve no useful purpose to 
consider these instruments in detail here. The instructions given are in conformity 
with the rules herein announced. 
Finding no reversible error, the cause is affirmed. 
McNeill, C. J., and Riley, Phelps, and Gibson, JJ., concur. 
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BROWER, to Use of BROWER v. EMPLOYERS’ LIABILITY ASSUR. 
Limited, OF LONDON, ENGLAND. 
Supreme Court of Pennsylvania. April 1, 1935. 
177 Atlantic Reporter 826. 


co; 


1. INSURANCE. 

Insurance policy, indemnifying insured against liability resulting from acci- 
dent due to use or operation of automobile, covers such liability, regardless of 
circumstances out of which it arises, and even protects insured against his own 
or another driver’s acts in violation of criminal statutes... 

(For other cases, see Insurance, Dec. Dig. § 435.) 

3. INSURANCE. 

Insurance company /ield not liable under policy, indemnifying insured against 
liability resulting from accident due to operation of ‘automobile, for monetary 
loss suffered by insured as result of negligent operation of automobile by 
mechanic in lawful possession thereof under color of authority as bailee to make 
repairs, in absence of such circumstances of control and direction by insured as 
hailor as would render her liable for bailee’s negligent acts. 

(For other cases, see Insurance, Dec. Dig. § 435.) 

5. INSURANCE. 


One legally liable to others for injuries in accident due to his operation of 
another’s automobile, covered by liability insurance policy indemnifying owner 
and “additional assured,” is protected thereby, if necessary relationship between 
nim and owner to bring him within class of additional assured appears. 


(For other cases, see Insurance, Dec. Dig. § 435.) 
6. INSURANCE. 


For liability on insurance policy, indemnifying insured against liability result- 
ing from accident due to operation of automobile, to attach under omnibus clause 
«xtending coverage to persons operating or legally. responsible for operation of 
automobile with named assured’s permission,. person operating automobile at 
lime of accident must be shown to have obtained possession thereof lawfully 
with named assured’s express or implied permission. 

(For other cases, see Insurance, Dec. Dig. § 435.) 


7, INSURANCE. 


Insured’s permission for another to operate automobile covered by liability 
policy, as required for liability thereon to attach under omnibus clause extend- 
ing coverage to persons operating automobile with named assured’s permission, 
may be in form of express or implied affirmative consent or result by implica- 


tion from parties’ relationship or course of conduct in which they mutually 
acquiesced. 


















(For other cases, see Insurance, Dec. Dig. § 435.) 
8. INSURANCE. 

Word “permission,” in omnibus clause of automobile liability insurance pol- 
icy extending coverage to persons operating automobile or legally responsible 
for operation thereof with named assured’s permission, held equally applicable 
to person operating automobile as to one legally responsible for its operation. 

Word “permission” has negative, rather than affirmative, implication, 
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so that permitted act may be one not specifically prohibited as contrasted 

to act affirmatively and specifically authorized. 

(For other cases, see Insurance, Dec. Dig. § 435.) 

9. INSURANCE. 

Automobile mechanic, driving automobile, delivered to him for repairs, to 
city 60 miles from his home to invite friends to his wedding deviated from pur- 
pose of bailment, so as to bar recovery on liability insurance policy in amount 
of judgment against bailee for injuries to his father, riding with him, on return 
trip. 

(For other cases, see Insurance, Dec. Dig. § 435.) 

10. INSURANCE. 

Term “automobile repair shop,” in automobile liability insurance policy 
excepting such shop from protection thereof, held to exclude persons engaged 
in business of repairing automobiles from risks assumed by insurer. 

(For other cases, see Insurance, Dec. Dig. § 435.) 

Drew, J., dissenting in part. 

Appeal No. 44, January term, 1935, from judgment of Court of Common 
Pleas, Lackawanna County; Alfred E. Swoyer, President Judge, specially pre- 
siding. 

Action in assumpsit by Arthur Brower, to the use of William F. Brower, 
against the Employers’ Liability Assurance Company, Limited, of London, Eng- 
jand. Judgment for defendant, and plaintiff appeals. 

Affirmed. 

Argued before Frazer, C. J., and Simpson, Kephart, Schaffer, Maxey, Drew, 
and Linn, JJ. 

R. L. Levy, of Scranton, for appellant. 

M. J. Martin and Paul G. Collins, both of Scranton, for appellee. 

KeEpHaRT, Justice. 

An automobile owned by Miss Leslie Wenzel needed some adjustments about 
the body to remove squeaks and rattles. Arthur Brower, a professional chauffeur 
and mechanic who did repair..work at his home, took the car from Miss Wenzel, 
at her request, for the purpose of making these adjustments. While the car was 
undergoing repair, Brower, accompanied by his father and a young lady to whom 
he was engaged, drove it to Bloomsburg, some sixty miles from where he lived. 
On their return the car met with an accident. Brower, Sr., and his son’s 
intended bride were injured. She died some ten days later as the result of that 
injury. The accident occurred January 8th, and was reported to the insurance 
ccmpany January 28th. In the action instituted by the father against the son 
a judgment was entered against the latter. It not being paid the present suit 
was instituted on a policy of indemnity insurance carried by the appellee on Miss 
Wenzel’s car. The carrier denied liability. The jury at the trial were unable to 
agree and were discharged. Whiereupon, appellee moved for a judgment on the 
entire record. The court below entered such judgmnt, and Brower takes this 
appeal. 

[1] The policy of insurance was unquestionably intended to indemnify the 
insured against liability resulting from an accident due to the use or operation 
of the car. It does not matter under what circumstances that liability might 
arise. The insured may even be protected against the acts of the driver or his 
own that may involve a criminal statute; generally accidents are due to the 
violation of some law legislatively declared as of criminal aspect, as, for illustra- 
tion, fast or reckless driving, but insurance policies have always been treated as 
effective and valid under those circumstances. This was the intended purpose 
of the policies when issued. Messersmith vy. American Fidelity Co., 232 N. Y. 
161, 133 N. E. 432, 19 A. L. R. 876; Zurich General Accident & Liability Ins. Co. 
v. Thompson (C. C. A.) 49 F.(2d) 860. 


[2-4] When Brower was engaged to repair the Wenzel car, and it was 
delivered to him, these acts constituted a bailment of the car for the special 
purpose and any acts coming within the purpose were within the scope of the 
bailment. It was for the mutual benefit of both parties. Zell v. Dunkle, 156 Pa. 
353, 27 A. 38; Gamber v. Wolaver, 1 Watts & S. 60. Brower then was in lawful 
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possession of the car under color of authority. There may be circumstances of 
control and direction by the bailor in the specific purpose for which the car was 
given that would cause the bailor to be liable for a bailee’s negligent acts (Gen- 
cral Motors v. Baltimore & O. R. Co., 97 Pa. Super. 93; Funston v. Ingenito, 
282 Pa. 124, 127 A. 470), and had such circumstances been present in this case, 
the carrier under the policy would have been required to respond for any mone- 
tary loss suffered by Miss Wenzel, the bailor. This was so stipulated in the 
policy, but the necessary elements to establish such liability are here entirely 
lacking; under the ordinary rule that applies the bailor’ would not be liable in 
damages for the negligence of the bailee or his servants. McColligan v. Penna. 
R. Co., 214 Pa. 229, 63 A. 792,6 L. R. A. (N. S.) 544, 112 Am. St. Rep. 739; Scheel 
y. Shaw, 60 Pa. Super. 73, 74, affirmed 252 Pa. 451, 97 A. 685; Beckman v. Mead- 
ville & C. S. St. Ry. Co., 219 Pa. 26, 30, 67 A. 983; Lang v. Hanlon, 305 Pa. 378, 
157 A. 788. 

But the bailee contends that notwithstanding this relation between the par- 
ties and the total absence of common-law liability, he and those whom he injures 
are brought within the protective features of the policy. The policy covers not 
only the named assured but another group of persons termed “additional 
assured.” Such persons may have no insurable interest in the car as such, and 
when the policy was written they may not have been thought of as a class and 
as parties therein. The named assured is in no way responsible or liable in 
damages for their injuries or those they occasion. 

[5] This protective feature for the real benefit of the injured person, though 
it indemnifies the assured and the additional assured, is embodied in the omnibus 
clause of the policy. If the person responsible for the accident is within the 
group of additional assured, it is sufficient that he becomes legally liable to 
others for the injury, but to bring oneself within the additional assured, it must 
be shown that the necessary relationship exists between the named assured and 


ihe person who causes the injury. This omnibus clause will be found in the 
footnote.' 


6, 7] For liability to attach in any event under an omnibus clause of this 
iype, the operator must be shown to have obtained possession of the car law- 
fully and with the permission, express or implied, of the named assured; if there 
is a complete lack of permission to use the car for any purpose, the operator is 
clearly not within the coverage of the policy. Morin v. Travelers’ Insurance Co., 
85 N. H. 471, 160 A. 482; Globe Indemnity Co. v. Nodlere (C. C. A.) 69 F.(2d) 955. 
The necessary permission may be in the form of express or implied affirmative 
consent, or it may result by implication from the relationship of the parties or a 
course of conduct in which the parties have mutually acquiesced. Maryland 
Casualty Co. v. Ronan (C. C. A.) 37 F.(2d) 449, 72 A. L. R. 1360; see Kazdan 
y. Stein, 26 Ohio App. 455, 160 N. E. 506, affirmed 118 Ohio, 217, 160 N. E. 704. 

[8] The chief difficulty encountered by the various courts which have con- 
sidered clauses substantially similar to the one in question relates to the scope 
to be given the word “permission” contained in the clause. One class takes the 
position that an indemnity or liability insurance policy is intended to protect 
any person injured by the legitimate operation of the car regardless of how or 
where the accident took place and regardless of whether the operator of the car 
was, at the time of the accident, using it for the restricted purpose for which it 
had been delivered to him in the first instance. In the view of these authorities a 
deviation, material or otherwise, from the terms of the bailment does not place 


*V.. Omnibus Cover. This policy shall cover the assured named in the Policy and any 
person or persons while riding in or operating any of the automobiles described herein and the 
protection granted by this Policy is so extended as to be available in the same manner and under 
the same conditions as it is available to the named Assured, to any person, firm or corporation 
legally responsible for the operation of such automobiles, provided such use or operation is with 
the permission of the named assured, or if the named Assured is an individual, with the per- 
mission of an adult member of. the named Assured’s household other than a chauffeur or a 
domestic servant; except that the protection granted by this Policy shall not be available to a 
public automobile garage, automobile repair shop, automobile sales agency, automobile service 
station and the agents or employees thereof. 

“The unqualified term ‘Assured’ wherever used in this Policy shall include in each instance 
not only the named Assured but also any other person, firm or corporation entitled to protection 
under the preceding paragraph, but the qualified term ‘named Assured’ or ‘Assured named in 
the Policy’ shall apply only to the Assured named and described as such in the Policy.” 
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the operator beyond the protection of the policy; “permission” is construed as 
applying solely to the bailee’s right to the possession of the car in the first 
instance and is not limited by any restrictions or conditions the owner may 
impose on the use of the car. Dickinson y. Maryland Casualty Co., 101 Conn. 
369, 125 A. 866, 41 A. L. R. 500; Stovall v. New York Indemnity Co., 157 Tenn. 
301, 8 S.W.(2d) 473, 72 A. L. R. 1368; Peterson v. Maloney, 181 Minn. 437, 232 N. 
\V. 790. This construction of the policy is in accord with the purpose of the 
various statutes adopted by several states requiring owners of automobiles to 
carry indemnity insurance. These statutes are enacted as a protection to the 
sublic using the streets and highways as a matter of public policy. The aim of 
the legislation is to protect those injured by automobiles, no matter who may be 
driving the car or where it is driven, provided the owner has voluntarily intrusted 
possession of the car to the driver for some pupose, and regardless of whether 
the person in possession of the car observes or breaks the contract of bailment. 
See O’Roak v. Lloyds Casualty Co., 285 Mass. 532, 189 N. E. 571; Guzenfield y. 
Liberty Mutual Insurance Co., 286 Mass. 133, 190 N. E. 23; Boudreau vy. Mary- 
land Casualty Co. (Mass.) 192 N. E. 38; Drewek v. Milwaukee Automobile Insur- 
ance Co., 207 Wis. 445, 240 N. W. 881. Cf. Sauriolle vy. O’Gorman, 86 N. H. 339, 
163 A. 717. The Legislature in this commonwealth has adopted such a statute, 
but its application is limited to specified situations. Act May 15, 1933, P. L. 553 
(75 PS § 1253 et seq.). 

Another line of authorities places a restricted construction on such omnibus 
clauses in indemnity policies and confines liability thereunder to such accidents 
as occur while the car is being used for the specific purpose for which permission 
to operate the car was granted; if there is a material deviation by the operator 
from the purpose or terms of the bailment, the insurance company is not liable 
to an injured party. Denny v. Royal Indemnity Co., 26 Ohio App. 566, 159 N. E. 
107; Frederiksen v. Employers’ Liability Assurance Corp. (C. C. A.) 26 F.(2d) 
76; Kazdan vy. Stein, supra; Johnson y. American Automobile Ins. Co., 131 Me. 
288, 161 A. 496; Trotter v. Union Indemnity Co. (C. C. A.) 35 F.(2d) 104. See, 
also, Johnston v. New Amsterdam Casualty Co., 200 N. C. 763, 158 S. E. 473. 
In these cases the fact that the driver has possession of the car under a color 
of authority seems to have been lost sight of in determining the meaning of the 
word “permission” as used in the omnibus clause; the controversies hinging 
about where “permission,” in the sense of specific authority, stops, and “unau- 
thorized use” steps in, so as to relieve the insurance carrier from liability. 


This court has not definitely laid down any rule on the subject, but it must 
be said that there is much force in the argument that as indemnity insurance on 
automobiles has become quite general, some attention should be given to the fact 
that the accident occurs while one has possession of the car under color of 
authority. The owner puts the car in the Control of the user and in his power 
to do the act complained of. Such adherence would bring all indemnity insurance 
within the lines adopted by the Legislatures of the several states. It would seem 
that the very purpose for which these insurance policies are taken, or required 
to be taken, out is to give any person whose injuries are deemed by law to have 
been caused solely by the operation of an automobile some safe place for redress. 


The word “permission” has a negative rather than an affirmative implication ; 
that is, a permitted act may be one not specifically prohibited as contrasted to 
an act affirmatively and specifically authorized. That it appears in automobile 
policies would indicate that any one having permission or color of authority 1s 
included within the clause. The insured is interested in protecting those who 
may be injured by his car, and when he lends it to another, he has sufficient 
confidence in the other that he will not willfully destroy or injure any member 
of the public. 

While the omnibus feature of the policy may be divided into three parts, 
first, “This policy shall cover the Assured named in the policy and any person 
or persons while riding in or operating any of the automobiles described herein, 
and, second, “and the protection granted by this Policy is so extended as to be 
available in the same manner and under the same conditions as it is available 
to the named Assured, to any person responsible for the operation of such auto- 
mobile, provided such use or operation is with the permission of the named 
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Assured or with the permission of an adult member of the named Assured’s 
household,” their effect is the same. It was certainly not the intention of the 
parties in using the term “operating” in the first clause to include any person 
stealing the car and operating it. 

The “permission” permeates the entire clause, it is intended to apply equally 
to “any person * * * operating any of the automobiles” as to any person legally 
responsible for the operation of such automobiles. If this were not so, an unau- 
thorized use of the car by one engaged in doing an act under the direction and 
for the benefit of a third party, who would be responsible for his action under 
the doctrine of respondeat superior, would be covered by the policy, while the 
third party, his principal, would not be covered. “Permission” of some sort by 
the named assured is necessary to bring either part of the clause into operation. 
“hey were intended to be broad and sweeping. That they were intended to be 
so is found not only by what has been discussed, but in the concluding or except- 
mg part of the omnibus clause, the third part which reads, “except that the pro- 
tection granted by this policy shall not be available to a public automobile 
zarage, automobile repair shop * * * and the agents or employees thereof.” 
Under the maxim, “Expressio unius est exclusio alterius,” it would seem that 
every other person, firm, or corporation operating the car with color of author- 
ity than those within the specified class who are excluded are impliedly under 
the coverage of the policy. If, however, the operator finds himself within the 
specified class, he and those whom he injures are outside the omnibus clause 
and the insurance company is not responsible for any loss under the policy. 

[9] Before considering whether Brower is within the specified class, we dis- 
cuss briefly the deviation feature. 

Miss Wenzel testified that when she gave the car to, Brower to be repaired, 
she expected Brower would drive the car in the course of his work to determine 
whether the rattles or squeaks were removed. Brower testified that one of his 
reasons for the trip to Bloomsburg was to invite two friends to his wedding, 
and that his father accompanied him, taking a bird dog to be delivered to a 
friend; that the trip to Bloomsburg was for the purpose of arranging for his 
wedding, or business of his own. 

There is no doubt that Brower had possession of the car under color of 
authority. His bailment predicated that; and he was required to drive the car 
to ascertain if he had gotten rid of the noise and rattle. Conceding then that 
the delivery of the car to this mechanic was an authority or permission to use 
the car within the scope of the bailment, there was nevertheless a deviation 
from the specified purpose, that is, there was no necessity to go to Bloomsburg; 
it placed the operation of the car clearly outside of any permissive use. It is 
unnecessary to decide at what point this unauthorized use took place. The extent 
of the deviation took it outside the zone of doubt. Consequently, if the case 
were within the deviation class the evidence would bring it so far within it that 
the court below should have so decided as a matter of law. 

[10] But the exception in the omnibus clause reads, “except that the pro- 
tection granted * * * shall not be available * * * to an automobile repair shop.” 
The purpose and the intention was to exclude those engaged in repairing cars 
from the policy’s benefits. This is obvious. Without any control from the owner 
as to the selection of the driver, the place driven, and the manner of driving, the 
repairman having this entirely in his control, the hazard was evidently too great 
for the indemnity companies to assume, and therefore that hazard was excluded. 

In using the term “automobile repair shop” the policy did not mean an inani- 
mate thing, but it was intended to exclude those engaged in the business of 
repairing automobiles, as this mechanic was, and under the most restricted use 
piven to the words of the policy a repairman of automobiles, engaged in that 
business, was intended to be excluded from the risks assumed by the indemnity 
companies. He is expressly excluded. See Alberga v. Pennsylvania Indemnity 
Corp., 114 Pa. Super. 42, 173 A. 697. The judgment of the court below was 
proper. 

Judgment affirmed. 





404 The Insurance ]Law Journal, Vol. 85 [Aug., 1935 


EMPLOYERS’ LIABILITY ASSUR. CORPORATION, Limited v. TAYLOR. 
Supreme Court of Appeals of Virginia. March 14, 1935. 
178 Southeastern Reporter 772. 
2. INSURANCE. 


_ Under automobile liability policy, liability of insurer to insured did not become 
fixed until third person’s claim had been reduced to judgment against insured, and 


until judgment became final, insurer had right in name of insured to contest suit 
(Acts 1924, c. 339). 


(For other cases, see Insurance, Dec. Dig. § 512.) 
4. INSURANCE. 

Under automobile liability policy, defense of third person’s claim by insurer 
could only be made in name of insured, since third person, before reducing her 
claim to judgment, could not maintain action on policy (Acts 1924, c. 339). 

(For other cases, see Insurance, Dec. Dig. § 624[7].) 

5. INSURANCE. 

Under automobile liability policy, insurer held not liable for medical expenses 
incurred by mother for infant, who was injured when struck by nonresident 
motorist, in attachment proceeding instituted by mother against motorist and 
insurer, where service was made on nonresident motorist in another state, since 
liability of insurer to motorist did not arise until claim was reduced to judgment, 
and binding judgment could not be rendered against motorist until he had been 
duly served by process, notwithstanding that infant had recovered judgment against 
motorist in prior action (Acts 1924, c. 339). 


(For other cases, see Insurance, Dec. Dig. § 512.) 


Error to Law and Equity Court of City of Richmond. 

Attachment proceeding by Ruth Taylor against the Employers’ Liability 
Assurance Corporation, Limited, and another. From a judgment against the named 
defendant, the named defendant brings error. 

Reversed and final judgment rendered. 

Argued before Campbell, C. J., and Holt, Epes, Hudgins, Gregory, Browning, 
and Chinn, JJ. 

David Meade White, of Richmond, for plaintiff in error. 

B. H. Turnbull, of Richmond, for defendant in error. 

Huncins, Justice. 

Richard S. Bushnell, a resident of the state of Massachusetts, while operating 
his car in Virginia, struck and injured Calvin Taylor, an infant. In an action insti- 
tuted by his mother and next friend, the infant recovered a judgment against 
Bushnell for $2,000. This judgment was paid by the Employers’ Liability Assur- 
ance Corporation, Limited. Subsequent to that judgment, this attachment proceed- 
ing was instituted for the purpose of recovering $649.50, expenses incurred for 
medical, hospital, and doctors’ bills by Ruth Taylor, the mother, on account of 
bodily injuries sustained by Calvin Taylor in the accident. Richard S. Bushnell 
was named as principal defendant and the attachment was served upon him in his 
home state, which service, under the statute, has the same force and effect as an 
order of publication. The Employers’ Liability Assurance Corporation, the code- 
fendant, being a foreign corporation licensed to do business in Virginia, process 
was served upon the secretary of the commonwealth. The principal defendant 
failed to appear, answer, or plead to the attachment. The codefendant filed an 
answer, stating that at the time of the service of the attachment it was not 
indebted to the principal defendant, nor did it have in its possession or control 
any property belonging to him. 

Notwithstanding the fact that the principal defendant had not appeared and 
that the codefendant denied that it was indebted to or had in its possession prop- 
erty belonging to him, the court proceeded to hear the evidence and rendered a 
personal judgment against Bushnell. Thereafter the court entered an order, in part, 
reading thus: 

“This day came the plaintiff, by counsel, and it having been suggested to the 
court that the order entered herein on the 14th day of July, 1933, is susceptible 
to misconstruction, the court now proceeding to interpret and declare the true 
intent and effect of said order doth declare that the same shall not operate as a 
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personal judgment against the said principal defendant, Richard S. Bushnell, but 
as establishing the amount in which the said Bushnell was liable to the plaintiff 
which might be enforced against the effects, interest, property or estate of the 
said Bushnell in the hands of the co-defendant.” 

The court then compelled the codefendant to exhibit its contract of insurance 
covering the operation of the automobile owned by Bushnell and involved in the 
accident. Upon examination of this policy, the trial court rendered judgment 
thereon against the insurer for the amount of plaintiff’s claim. To that judgment 
this writ was awarded. 

[1] In order to sustain a judgment in an attachment on the ground that the 
defendant is a nonresident, it is incumbent on the plaintiff to prove: (1) The 
legality of the claim; (2) (a) the personal service of process on the principal 
defendant, or (b) a property right of the principal defendant in the property 
seized, or (c) that there is a valid, existing liability due by the codefendant to 
the principal defendant. The order of proof is immaterial, but unless proof of the 
claim and one of the essentials enumerated in (2) above are established, there can 
be no recovery in that proceeding. 

Plaintiff concedes these elemental principles, but contends that the insurance 
company, by the terms of the policy, has so expressed its liability to Bushnell that 
plaintiff is entitled to subject that liability in this proceeding to the payment of its 
claim. This requires an examination of the insurance contract. 

There are three divisions of the policy, designated parts I, I], and III. Part 
I is evidently in the form required by the statute of Massachusetts, and is entitled, 
“Statutory Coverage and Statutory Conditions.” One paragraph under this head 
reads: 

“No recovery against the Corporation by the Assured shall be had hereunder 
until the amount of loss or expense shall have been finally determined either by 
judgment against the Assured after actual trial or by written agreement of the 
Assured, the Claimant, and the Corporation, nor in any event unless suit is insti- 
tuted within two (2) years thereafter.” 

This division of the policy seems to apply to the operation of the automobile 
on the highways of Massachusetts. 

Part III deals with damage to property, and is not involved in this case. 

Part II is the coverage of the operation of the automobile beyond the con- 
fines of the state of Massachusetts and applies to its operation in Virginia at the 
time of the accident. It is entitled, “Extra Territorial Liability Coverage,” and 
provides, in part, as follows: 

“In addition to the insurance provided by Insuring Clause 1 of this Policy 

“To settle or to defend in the manner hereinafter set forth against claims 
resulting from the liability imposed upon the Assured by law for damages on 
account of bodily injuries, including death at any time resulting therefrom, acci- 
dentally sustained by any person or persons within the limits of the United States 
of America or the Dominion of Canada elsewhere than upon the ways of the 
Commonwealth of Massachusetts, except those excluded hereinafter, and 

“To pay and satisfy judgments rendered against the Assured in legal pro- 
ceedings defended by the Corporation and to protect the Assured against the levy 
of the execution issued against the Assured upon the same.” 

[2, 3] Plaintiff’s claim set forth in the petition for attachment is against Bush- 
nell. The liability of the insurance company to Bushnell did not become fixed until 
the claim had been reduced to judgment against him. Until such judgment becomes 
final, the insurance company has a right, in the name of Bushnell, to contest the 
same. Neither Bushnell nor any one else could deprive the insurance company of 
that right. Simply because in an action between other parties it was found that 
Bushnell’s negligence was the proximate cause of the injury to Calvin Taylor, it 
does not necessarily follow that Bushnell is precluded from raising that question 
in another action between different parties. In any view of the case, there could 
be no binding judgment against Bushnell until he had been duly served with pro- 
cess. 

Plaintiff in her brief cites no applicable authority in support of her contention. 
In fact, she only cites two cases. One, Combs v. Hunt and Georgia Casualty Co., 
Garnishee, 140 Va. 627, 125 S. E. 661, 37 A. L. R. 621. In that case, Combs recov- 
ered judgment against Hunt for injuries sustained by her as a result of his 
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negligence in operating an automobile. The Georgia Casualty Company carried 
indemnity insurance on the car at the time of the accident. Execution was issued 
on the judgment and garnishment process served on the insurance company. The 
company denied liability to the judgment creditor. One of the provisions of the 
policy was that no action should be brought against the company on the policy 
unless brought in the name of the assured for loss that he had actually sutained 
by the payment in money of a final judgment rendered after a trial in a suit 
against the assured for damages. It was held that the only contracting parties to 
the indemnity contract were the assured and the indemnity company; that the 
injured party was in no sense privy to the contract; that payment of the judg- 
ment by the assured was a condition precedent to any action on his part against 
the insurance company. 

The other case cited is Fentress v. Rutledge and Royal Indemnity Company, 
Garnishee, 140 Va. 685, 125 S. E. 668, 669. Fentress recovered damages for per- 
sonal injuries in the sum of $3,000, based upon the negligent operation of an 
automobile by Rutledge. Execution was issued against Rutledge and the Royal 
Indemnity Company, the insurance carrier, was served with garnishment process. 
Again the decision turned on the liability of the insurance company to the judg- 
ment debtor under the terms of the policy. The court stated the point in issue, as 
follows: 

“The question for solution in this case is, Was there an. existing liability on 
the garnishee company to Rutledge under the indemnity policy, so that the relation 
of debtor and creditor existed between the company and Rutledge, and the claim 
for indemnity was then enforceable at the action of Rutledge. If this was the 
status at the time the garnishee summons was served, then the garnishee became 
liable in this proceeding. 

‘“The policy contract in this case is very dissimilar from that construed by this 
court in the case of Combs v. Hunt [140 Va. 627], 125 S. E. 661, in an opinion 
rendered at the present session, especially in that it does not contain the ‘no 
action’ clause, the effect of which was largely the subject dealt with in the case of 
Combs v. Hunt.” 

[4] In both cases judgment against the operator of the automobile had been 
obtained and collection was sought by the service of garnishment process upon the 
insurance company, and the question decided was whether under the contract the 
relationship between the judgment debtor and the company was that of debtor and 
creditor. 

The same question arises here. Before there is established any fixed liability 
on the part of the company to Bushnell, the claim must be reduced to judgment. 
The company reserves the right, at its option, to settle or to defend any claim 
resulting from the liability imposed upon the assured by law for damages. The 
defense of the claim can only be made in the name of Bushnell, as the rule in this 
commonwealth does not permit plaintiff, before reducing her claim to judgment, to 
maintain ar action on the policy. The definite promise of the company to Bushnell 
was: 

“To defend as in this policy provided, or at the option of the Corporation to 
settle, in the name and on behalf of the Assured any claims, suits or other legal 
proceedings alleging such injuries and demanding damages on account thereof, 
which may at any time be instituted against the Assured on account of such 
injuries, although such claims, suits, legal proceedings, allegations and demands are 
wholly groundless, false or fraudulent.” 

[5] This record shows that no legal proceedings have been instituted against 
Bushnell which he is required to answer. There had been no service of process 
upon him within this jurisdiction at the time the codefendant was made a party. 
At that time, the only legal duty the company owed the assured was to defend him 
in an action in which he had been properly summoned or a property right in him 
had been seized. The fact that plaintiff established her claim to the satisfaction of 
the trial court in an action to which Bushnell was not a party does not preclude 
him from disputing the validity of that claim in a subsequent action. By the terms 
of the policy, there must be a valid trial of plaintiff's claim, resulting in a judg- 
ment against Bushnell, before the relation of creditor and debtor can be estab- 
lished between the insurer and the insured. 

This is in harmony with the previous decisions of this court and with the 
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legislative policy expressed in an act approved March 20, 1924, Acts of 1924, c. 339, 
p. 504, quoted in Union Indemnity Co. v. Small, Admx., 154 Va. 458, 153 S. E. 
685. 

For the reasons stated, the judgment of the trial court is reversed, and final 
judgment here entered for plaintiff in error. 

Reversed and final judgment. 


YANAGO v. ZTNA LIFE INS. CO. 
Supreme Court of Appeals of Virginia. March 14, 1935. 
178 Southeastern Reporter 904. 
1. INSURANCE. 


Provision in automobile liability insurance policy that “immediate” written 
notice of accident covered by policy be given company or its duly authorized 
agent required that notice be given with reasonable dispatch, since “immediate” as 
used did not mean instantaneous. 

(For other cases, see Insurance, Dec. Dig. § 539[3].) 

2. INSURANCE. 

What is a reasonable time for the giving of written notice of accident covered 
by automobile liability insurance policy is, within fair limits, a jury queston. 

(For other cases, see Insurance, Dec. Dig. § 668[14].) 

3. INSURANCE. 

Whether written notice of accident covered by automobile liability insurance 
policy was given company’s duly authorized agent -held for jury in action by 
insured’s judgment creditor (Acts 1924, c. 339). 

(For other cases, see Insurance, Dec. Dig. § 668[14].) 

5. INSURANCE. ; 

Where office of general agents of insurance company was nearly 200 miles 
distant from where trucks were used by holder of automobile liability insurance 
policy, parties must have understood that written notice of accident covered by 
policy might be given by mail. 

(For other cases, see Insurance, Dec. Dig. § 539[1].) 

6. INSURANCE. : ; 

Failure to give notice to insurance company of institution of second motion 
for judgment could not defeat action on policy by insured’s judgment creditor, 
where company had denied liability on automobile liability insurance policy (Acts 
1924, c. 339). 

(For other cases, see Insurance, Dec. Dig. § 539[5].) 

Error to Circuit Court, Norfolk County. 

Action by Andrew Yanago against the Attna Life Insurance Company. Judg- 
ment for plaintiff, and defendant brings error. 

Reversed and remanded. 

Argued before Campbell, C. J., and Holt, Epes, Gregory, Browning, and 
Chinn, JJ. 


A. A. Bangel and Major M. Hillard, both of Portsmouth, for plaintiff in 
error. : 

Williams, Loyall & Taylor, of Norfolk, for defendant in error. 

Hout, Justice. 

J. J. McMannaway and Fred McMannaway, partners, were engaged in the 
business of hauling stone in Norfolk county, and in it used their own trucks and 
trucks hired from others. For their protection they had taken out an insurance 
policy with the defendant company which gave protection both to them and to 
their motor vehicle drivers against personal injury. Among the trucks hired was 
one owned by Peyton Campbell. On January 3, 1932, it was in use by the partner- 
ship and was being driven by K. A. McMannaway, a brother of the partners, but 
not a member of the partnership, and on the truck was its owner also, Peyton 
Campbell. Andrew Yanago stood by the roadside and was struck—negligently, it 
is charged—and injured. In due course he recovered a verdict against these defend- 
ants for $5,000. They are insolvent, and execution against them was unavailing. 
hereafter this action, under authority of Acts 1924, c. 339, p. 504, was brought 
against the defendant insurance company. 
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In the policy of insurance this provision is made for notice: 

“VII. Claims and Suits against Insured. Upon the occurrence of an accident 
covered hereby and involving personal injury and/or death or damage to property 
of others, or both, the Assured shall give immediate written notice thereof, with 
the fullest information obtainable at the time, to the Company or its duly author- 
ized agent. * * * If claim for damages is made or suit at law is brought the 
Assured shall forward to the Company every Demand, Summons, Notice or other 
process as soon as the same shall have been received by or served on him, and the 
Company will, at its own cost, adjust such claim or defend such suit in the name 
and on behalf of the Assured or other person entitled to benefit hereunder.” 

For the plaintiff it is claimed that the required notice was given by J. J. 
McMannaway in a letter written by him and mailed in Norfolk county to Scott 
& Bond, agents at Bedford City, through whom the policy was written. Notice of 
motion for judgment was filed on March i, 1932, and.was executed on K. A. 
McMannaway by delivery of a copy to J. J. McMannaway, a member of his fam- 
ily, at his usual place of abode; K. A. McMannaway, the defendant being then 
absent. On the day of service J. J. McMannaway took a copy of this motion to 
R. A. Bond of Scott & Bond, who referred him to A. A. Steele, local adjuster of 
the defendant company at Roanoke. J. J. McMannaway and his brother, Fred, 
called at once upon Steele with the notice of motion and were referred to E. G. 
Farley, an adjuster in Norfolk, and on March 3 K. A. McMannaway and Peyton 
Campbell called upon Farley at his office and reported the accident, thereupon this 
memorandum was dictated by Farley: 

“We understand and agree that by the AXtna Companies investigating this 
claim that there is no admission of liability on their part and that they are entitled 
to their full reservation of rights and held themselves liable in no way on account 
of investigating the above styled accident which occurred near Deep Creek, on 


January 3rd, 1932, about 3:30 P. M., and which was first reported to the A&tna 
Companies on March 1, 1932. 


“J. J. McMannaway 
“K. A. McMannaway.” 

It was signed by K. A.. McMannaway. K. A. McMannaway, Campbell, and 
Farley then took it to J. J. McMannaway, who was at Deep Creek in Norfolk 
county, who signed it also. 

On March 3 K. A. McMannaway gave to Farley a written account of the 
accident. Its closing paragraph reads: 

“I told my brothers about the accident and told them to report it to the Com- 
pany at the time, but due to an oversight on their part they failed to report same 
to the Company until March Ist, 1932, when they received suit papers from the 
claimant.” 

On March 16, 1932, Farley wrote this letter to J. J. McMannaway and sent it 
by registered mail: 

“Dear Sir :— 

“This is to advise you that after our careful consideration of this case, we 
have reached the conclusion that your failure to report this accident to us 
promptly, which our policy contract calls for has been the means of prejudicing 
our rights in this case and we are, therefore, forced to advise you that we shall 
have to decline to accept this case, for-handling as we are denying under our 
policy contract to you. 

“Tt will be our suggestion that you make prompt arrangements with an attor- 
nev to defend yourself in this action against you. 

' “IT merely mention this fact in a helpful and constructive way only. 
“I am returning herewith notice of motion you turned over to our Roanoke 
office. 

“I regret our inability to handle this claim for you but I am sure you will 
agree that our rights have been prejudiced and consequently there is no other 
course open to us. 

“Yours very truly.” 

This letter was recieved, as is shown by a return receipt, but was not 
answered. We have seen that Fred McMannaway and J. J. McMannaway called 
upon Steele, the local adjuster at Roanoke. This adjuster testified that Fred 
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McMannaway told him that he had not reported the accident before because he 
did not think that they were liable or that there had been any negligence. 

J. J. McMannaway’s claim, in substance, is that he understood the letter writ- 
ten at the time of the accident to be something different from the report made to 
Scott & Bond on March 1. Bond said that J. J. McMannaway’s reputation for 
truthfulness is good, and that “if he would state to me that he had sent a letter 
I would believe him, yes, sir, but he never stated that to me.” 

The motion for judgment of March 1 was not executed upon Campbell and 
was never docketed. Another motion was instituted on May 19, 1932. Proper ser- 
vice was had, and it was on this second motion and on the 21st of June, 1932, that 
judgment went. There was no appearance by the defendants, nor was any notice 
given of this second action to the insurance company. 

This action rests upon that judgment. There was a jury trial and a verdict 
for the plaintiff. That verdict the trial court on motion set aside as being con- 
trary to the law and the evidence. 

Was notice necessary and was it sent? If not necessary, that of course ends 
this phase of our investigation. It is highly important that an opportunity should 
be given an insurer to investigate promptly any claim against it which arises out 
of an accident. More can usually be learned on the day of its occurrence than 
could be found out in an indefinite time after months had elapsed. 

[1] There are excellent reasons for this provision, but, if the reasons were 
not good, the situation would not change. Here is a perfectly plain and voluntary 
contract, and it is not the court’s business to make muddy something clear. While 
immediate does not mean instantaneous, it does here call for notice with reasonable 
dispatch. J. J. McMannaway had himself no doubt of his duty, for he wrote the 
required notice on the day of the accident and mailed it on the day following. 

This instruction was approved in Northwestern Nat. Insurance Co. v. Cohen, 
138 Va. 177, 121 S. E. 507, 509: 

“The jury are instructed that one of the provisions of the policy sued on is 
that ‘in the event of loss or damage the assured shall forthwith give notice 
thereof in writing to the company, or the authorized agent who issued the policy.’ 
And although the jury may believe from the evidence that the plaintiff's auto- 
mobile was stolen, yet, if they further believe from the evidence that such theft 
occurred on the afternoon or evening of March 12, 1921, and the plaintiff did not 
notify the said company or its agents until the morning of March 14, 1921, and 
that she could reasonably have given notice of the loss earlier, and that the delay 
in giving notice of such loss was material, the plaintiff cannot recover in this 
action, and the jury will find for the defendants.” ; 

[2] Reasonable time and the necessity for prompt action in fair limits are 
jury questions. Since notice within a reasonable time was necessary, we are to 
determine if it was given. 

In Braswell v. Virginia Elec. & P. Co., 162 Va. 27, 173 S. E. 365, 369, it is 
said: “We have frequently had occasion to consider Code, § 6363. The jury’s ver- 
dict may be set aside when ‘it appears from the evidence that such judgment is 
plainly wrong or without evidence to support it.’ That is to say, it may be set 
aside for either of two reasons; it may be set aside when it is without evidence 
to support it, and it may be set aside when it is plainly wrong even if it is sup- 
ported by some evidence.” To the same effect see Norfolk So. R. Co. v. Hudgins, 
150 Va. 219, 142 S. E. 409; Meade v. Saunders, 151 Va. 636, 144 S. E. 711. 

[3] In this case, however, we have the positive statement of a witness shown 
by the evidence to be of good repute, and who has no direct interest in the 
result of this litigation. His statement is neither incredible nor inherently improb- 
able, nor can we say that it is plainly wrong. At the most it is but against the 
weight of evidence, and therefore should have been submitted to the jury. Par- 
sons v. Parker, 160 Va. 810, 170 S. E. 1; Equitable Life Assurance Society v. 
Kitts, 109 Va. 105, 63 S. E. 455. 


Was this notice, duly mailed, received by the addressee? Those who would 
have received it in the ordinary course of business testified that it never came. 

There are cases which hold that such evidence is sufficient to overcome that 
prima facie presumption which otherwise would prevail. This view is well 
expressed by Judge Paul in Creasy v. United States (D. C.) 4 F. Supp. 175, 178: 
“The general efficiency of our postal system is such as that the mailing of a 
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letter furnishes a presumption of its receipt. But this is only a presumption of 
fact of an evidentiary nature; which may be disproven by other evidence. And, 
if it be clearly and indisputably proven that a notice required to be given or a 
paper required to be filed had never reached or come to the attention of the 
person for whom it was intended, it cannot be said that the person required to 
give the notice or file the paper had filled the obligation imposed on him by 
utilizing certain methods which ordinarily would have resulted in fulfilling this 
obligation, but which on the particular occasion unquestionably did not.” See 
also, Whitmer Co. v. McClung, 247 Ky. 625, 57 S.W.(2d) 648; Rawleigh Medical 
Co. v. Burney, 25 Ga. App. 20, 102 S. E. 358. 

[4] Strictly speaking, there is no necessary conflict between the testimony of 
a witness who says that he mailed a letter and that of an addressee who says 
that it was not received, for letters do miscarry, but their number, relatively 
speaking, is small indeed. And so the weight of authority is to the effect that 
their receipt is a jury question, and this is the law in Virginia. Myers v. Bibee 
Grocery Co., 148 Va. 282, 138 S. E. 570, and Frieden vy. Cluett, 142 Va. 738, 128 
S. E. 61. In the latter case a guarantor testified that he had mailed a letter 
withdrawing a guaranty. The credit manager of the addressee testified that all 
such letters came to him in the regular course of business and that no such 
letter was received. The court said that it was a jury question, and cited with 
approval this statement of the law by Gray, J., in Huntley v. Whittier, 105 Mass. 
291, 7 Am. Rep. 536: 

“The presumption so arising is not a conclusive presumption of law, but a 
mere inference of fact, founded on the probability that the officers of the govern- 
ment will do their duty, and the usual course of business; and, when it is opposed 
by evidence that the letter was never received, must be weighed, with all the 
other circumstances of the case, by the jury, in determining the question whether 
the letter was actually received or not. * * *” 

In Rosenthal v. Walker, 111 U. S. 185, 4 S. Ct. 382, 28 L. Ed. 395, the court, 
in discussing this presumption, quotes with approval the statement of the law 
niade in Huntley v. Whittier, supra. To the same effect is General Motors 
Acceptance Corporation v. American Ins. Co. (C. C. A.) 50 F.(2d) 803, certiorari 
denied 284 U. S. 676, 52 S. Ct. 130, 76 L. Ed. 571; Matlock v. Citizens’ Nat. Bank, 
43 Idaho, 214, 250 P. 648, 50 A. L. R. 1418; Bartholomae Oil Corporation v. Ore- 
gon Oil & D. Co., 106 Cal. App. 57, 288 P. 814; Barstow v. Federal Life Ins. Co., 
259 Mich. 125, 242 N. W. 862; Corinth Bank & Trust Co. v. Cochran, 219 Ala. 
81, 121 So. 66; Hart v. Little, 39 Ga. App. 106, 146 S. E. 338; Kubey v. Travelers’ 
Protective Ass’n, 109 Wash. 453, 187 P. 335; Whitmore v. Insurance Co., 148 
Pa. 405, 23 A. 1131, 33 Am. St. Rep. 838; McFerren v. Goldsmith-Stern Co., 137 
Md. 573, 113 A. 107, 18 A. L. R. 1125; 21 R. C. L. 768; note, 4 Ann. Cas. 956, and 
cases cited; Bonewell v. Jacobson, 130 Iowa, 170, 106 N. W. 614, 5 L. R. A. 
(N. S.) 436; Southern Engine & Boiler Works v. Vaughan, 98 Ark. 388, 135 
S W. 913, Ann. Cas. 1912D, 1062, and cases cited in note. 


[5] It is urged that, since no method of notice was prescribed, the insured 
elected at their peril to give notice by mail. But it must in the beginning have 
been understood that such a method might be adopted. Scott & Bond, general 
agents of the insurance company, had their office at Bedford City. They knew 
that the trucks were being used in Norfolk county, nearly 200 miles away. We 
are told that it is usually the custom to serve notice on the office which issues 
the policy. They could scarcely have expected that the insured would come in 
person to tell them about the accident. Indeed, the truck, under the policy, 
might have been used in Oregon and the accident might have occurred there. 

[6] Again it is said that the insurance company was not notified at all of 
the institution of the second motion for judgment brought by the plaintiff 
against McMannaway and Campbell, but it had already, by registered letter, 
disclaimed any liability, and so it would have been a vain thing to have notified 
it of the impending action about a matter with which it was not concerned. 


When the action of March 1 was brought, the insured complied with the 
letter of their contract but were told that they were too late. 

[7] This instruction, tendered on behalf of the defendant, was refused: 

“The court instructs the jury that if you believe from the evidence that the 
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letter claimed by McMannaway to be sent on January 3, 1932, was not received 
by the firm of Scott & Bond, you shall find for the defendant.” 

This instruction is good law, and its rejection was error, unless the point in 
issue has been elsewhere adequately covered. The jury was to determine, not 
if the letter had been mailed, but if it had ever come to Scott & Bond. 

Plaintiff’s instruction No. 5 was to the effect that the presumption of receipt 
was a rebuttable one. It reads: 

“The court instructs the jury that if they believe from the evidence that 
notice of the accident was sent to the defendant insurance company through the 
United States mails on the day following the happening of the accident, then 
the presumption is that such notice was delivered, which, however, may be 
rebutted.” 

The whole case turns upon the receipt of the letter, and this instruction by 
indirection does tell the jury that the fact that it was mailed was not necessarily 
sufficient. But the defendant had a right to have the jury told that if, as a 
matter of fact, it was not received, the plaintiff had no case, and that proof of 
mailing was not enough. This the rejected instruction did. It told the jury just 
how the presumption of receipt might be met and exactly what was sufficient to 
rebut that presumption, and should have been given. There are no other 
reversible errors in the record. 

For reasons stated, this case must be reversed and remanded, and it is so 
ordered. 

Reversed and remanded. 


O'TOOLE et ux. v. EMPIRE MOTORS, Inc. (MERCER CASUALTY 
CO. Garnishee). No. 25276. 
Supreme Court of Washington. March 12, 1935. 
42 Pacific Reporter (2d) 10. 
1. INSURANCE. 


Liability of garage, under judgment entered on complaint, for injuries sus- 
tained by its customers as result of negligence of garage in repairing car, held 
within policy covering liability of garage for damages resulting from accident by 
reason of maintenance and operation of repair shop and not within exception 
excluding liability under contract, though complaint alleged that repairs were 
made pursuant to agreement. 

(For other cases, see Insurance, Dec. Dig. § 434.) 

2. INSURANCE. } ; 

Ambiguity in policy must be resolved in favor of insured. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

3. INSURANCE. ; ; ; ; 

Liability insurer of garage held bound in garnishment proceeding, by judg- 
ment establishing negligence and liability of garage for injuries, where judgment 
was not procured by collusion or fraud. 

(For other cases, see Insurance, Dec. Dig. § 616%.) 

s. INSURANCE. 

Liability insurer, which had notice of action against insured and represented 
msured for a time but withdrew from defense before judgment was entered 
therein, could not attack judgment in subsequent garnishment proceedings. 

(For other cases, see Insurance, Dec. Dig. § 616%.) 

En Bane. 


Appeal from Superior Court, King County; J. B. Alexander, Judge pro tem. 

Action by James O’Toole and wife against the Empire Motors, Incorporated. 
Plaintiffs recovered judgment and instituted garnishment proceedings against 
the Mercer Casualty Company, and from the judgment against it, the garnishee 
appeals. 

Affirmed. 


Shank, Belt & Rode, of Seattle, for appellant. 


John J. Sullivan, Everett O. Butts, and W. T. Beeks, all of Seattle, for 
respondents. 
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Ho.coms, Justice. 

Appellant issued to the principal defendant, Empire Motors, Inc., an insur- 
ance policy which was in effect July, 1932. The parts of that policy material to 
this controversy read: 

“The Mercer Casualty Company * * * hereby agrees: 

“(1) To pay all sums which the assured shall become legally liable to pay, 
for (a) damages on account of bodily injuries * * * suffered by any person or 
persons not employed by the assured, and (b) * * * damages * * * on account 
of damage to * * * property * * * resulting from an accident occurring while this 
policy is in force, by reason of the maintenance and operation of the public 
automobile garage, * * * including repair shop. * * * 

“Subject to the following conditions: * * * 

“B. This policy shall not cover the liability of the assured under any Work- 
men’s Compensation Law nor under any agreement or contract, oral or written, 
unless extended to include such liability by endorsement signed by an executive 
officer of the company.” 

Respondents sued the principal defendant, stating as a basis of their cause 
of action as follows: 

“That during the latter part of July, 1932, the plaintiffs purchased from the 
defendant a Plymouth sedan automobile. That shortly thereafter, on or about 
the first day of August, 1932, the steering system thereon became defective, in 
that the front wheels were out of alignment, and particularly the right front 
wheel. That plaintiffs returned the automobile to defendant and requested that 
the defective steering apparatus be repaired and adjusted, and that the front 
wheels be properly aligned, which the defendant then and there agreed to do for 
a consideration to be paid by the plaintiffs. That shortly thereafter defendant 
advised plaintiffs that said repairs had been made as requested, and that said 
front wheels were now in alignment. 

“That within a few days thereof, on or about the eleventh day of August, 
1932, and at a time when said automobile had been driven a total distance of 
approximately 700 miles, and without the plaintiffs having had any further trouble 
or accidents to said automobile, and particularly to the front portion thereof, 
or to the steering system thereof, or to the front wheels thereof, while plaintiffs 
were driving their automobile along the public highway near Lake Crescent, 
Washington, the right front tire on plaintiffs’ automobile blew out, directly 
causing plaintiffs’ automobile to be thrown into the ditch alongside of the road, 
damaging the automobile and injuring the plaintiffs as more fully hereinafter set 
jorth. That the right front wheel, despite defendants agreement so to do, had 
never been aligned, but was badly out of alignment, so that the right front tire, 
although practically new, was completely worn through the rubber and into the 
fabric, all of which caused the blow out and accident hereinbefore referred to.” 

In accordance with one of the terms of the policy, the principal defendant 
notified appellant of the pendency of the action and tendered to it the defense. 
To that notice appellant replied: “There is no liability under the Mercer Casualty 
Company’s policy to defend an action of this character as the policy did not 
cover a situation such as is presented in the above entitled case.” 

Thereupon the insured employed other counsel to appear on its behalf. 

While the case was pending, and before trial, respondents executed a release 
and satisfaction of judgment which was delivered to their own attorneys, who 
thereupon wrote the following letter to the principal defendant: 

“January 18, 1934. 
“Empire Motor Company, and 

“Mr. Drayton Howe, Your Attorney, 

“Seattle, Washington. 

“Re: O’Toole vs. Empire Motor Company 
“Gentlemen: 

“Pursuant to our stipulation, this acknowledges the fact that we have from 
Mr. and Mrs. O'Toole, release and satisfaction of judgment. It is understood 
that we are to retain the same in our possession and that this letter does not 
in any wise constitute a delivery thereof to you, but merely evidences the fast that 
upon the completion of the proceedings we intend to take against the insurance 
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company which you and I agree are responsible for this indebtedness under 
their contract with the Empire Motors Company, we will then satisfy the judg- 
ment. 

“The release will be kept by Mr. Sullivan in the safe, together with a copy 
of this letter until the completion of the proceedings, and it is understood and 
agreed that until such time this letter is not to be used by you in any manner 
whatsoever. 

“If the O’Tooles should change attorneys, we will deliver the satisfaction of 
judgment to you forthwith when we are informed of such change. 

“Very truly yours, John J. Sullivan and 
“Everett O. Butts. 
“We have read the above letter and agree to the terms thereof. 
“James O’Toole 
“Mary Ann O’Toole” 

Thereafter the case was set for trial and was heard before one of the judges 
of the court below. The introductory part of the findings made by the trial court 
recited: “This matter came on duly and regularly for hearing before the above 
entitled court, the plaintiffs appearing in person and by their attorneys, John J. 
Sullivan and Everett O. Butts, the defendant appearing by its attorney, Drayton 
Howe; the court having fully considered the mater and being fully advised in 
the premises, now makes the following Findings of Fact.” 

It thus appears that respondents were personally present in court as well as 
by their attorneys and that the principal defendant was represented by its attor- 
ney and the matter was heard and determined by the trial court. 

A finding was made to the effect that as a résult of the negligence of the 
defendant in failing to make the repairs agreed: upon, the plaintiffs were damaged. 

After considering the matter as recited in the introductory recital, among 
other things, the trial judge there found that both plaintiffs received certain per- 
sonal injuries which were itemized, and certain damage to their automobile, all of 
which aggregated $2,000. Judgment was entered for that amount, togéther with 
statutory costs, on January 30, 1934. The findings made at that time were 
approved over the signatures of Poe, Falknor, Falknor & Emory and Drayton 
Howe, attorneys for defendants. 

The judgment not having been paid or satisfied by the judgment debtor, on 
February 7, 1934, respondents filed an affidavit for a writ of garnishment, stating 
that they had judgment as aforesaid for $2,023.20, with interest at 6 per cent. per 
annum from January 30, 1934, which had not been satisfied and was justly owing 
and unpaid, and that affiant had reason to believe that appellant was indebted to 
the judgment debtor, etc. A writ of garnishment was thereupon issued, directed 
to appellant, which it answered in due time and alleged that at the time of the 
issuance of the writ it had not, nor at the time of answering, in its possession or 
control, any effects of the judgment debtor and was not indebted to the judgment 
debtor in any sum whatever. 

The allegations of the answer to the garnishment were denied by a contro- 
verting reply alleging that there was an insurance policy issued by appellant to 
the judgment debtor, the exact terms of which were not known to affiant, but 
which was alleged to cover such liability. 

After a trial upon the garnishment proceeding, the trial judge, among other 
things, made the following findings of fact: That after due and regular hearing 
upon issues joined in the action of O’Toole v. Empire Motors, Inc., in the 
superior court for King county, the court made findings which were recited in 
the findings made at this trial and entered judgment against the defendant Empire 
Motors, Inc., adjudging it liable for negligence and allowing judgment in favor 
of plaintiffs in the sum of $2,000, together with costs, interest, etc.; that at the 
time of the commencement of the aforementioned action the garnishee defendant 
herein, appellant, had appeared by its attorney Leo J. Brand and thereafter, 
refusing to recognize its liability under its policy of insurance hereinbefore 
teferred to, declined to further proceed in the action, and the firm of Poe, Falk- 
nor, Falknor & Emory and Drayton Howe were retained to and did represent the 
defendant in such action, judgment being entered as a result of the issues joined 
therein; that the findings of fact, conclusions of law, and judgment in that cause 
were in all respects duly and regularly rendered; that in open court in this hearing 
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the issues of the policy and its contents were duly and regularly admitted by appel- 
lant; that the action complained of was due to the negligence of the Empire 
Motors, Inc., and within the terms and coverage of the policy mentioned. A con- 
clusion of law and judgment were thereupon entered against appellant for the sum 
of $2,065.70 and costs. 

On appeal, appellant groups its four errors under two points: (1) That the 
policy in question did not cover the liability which was the foundation of this 
action; and (2) that the judgment entered in the main action by consent of the 
parties was collusive and a sham and was not binding upon this appellant. 

[1] Appellant first contends that although it agreed to pay all sums which 
the insured might be required to pay by reason of any damages to person or 
property resulting from an accident by reason of the maintenance and operation 
of its repair shop, it expressly excluded the liability of the assured “under any 
agreement or contract, oral or written.” 

It is asserted that the complaint which forms the foundation of this action 
stated a cause of action purely in contract. 

We cannot agree with that assertion. The agreement to repair the car alleged 
was a mere matter of inducement leading up to the subsequent cause of the action. 
The complaint alleged negligence, either in repairing the car as agreed between 
the parties, or in failing to repair entirely. That was negligence in itself and the 
cause of the damage. 

Appellant likens this case to that of Hanson v. Blackwell Motor Company, 
143 Wash. 547, 255 P. 939, 52 A. L. R. 851. However, appellant candidly confesses 
that there is a difference between the two cases, in that in the Hanson Case the 
plaintiffs were not parties with whom the defendant had agreed to repair the 
automobile. That is a vital d.fference. This case was between the direct, contract- 
ing parties. 

In that case we quoted approvingly from 1 Shearman & Redfield, Law of 
Negligence (6th Ed.) § 116, as follows: “Negligence which consists merely in the 
breach of a contract will not afford ground for an action by any one, except a 
party to the contract, or a person for whose benefit the contract was avowedly 
made. * * * But where, in omitting to perform a contract, in whole or in 
part, one also omits to use ordinary care to avoid injury to third persons, who, 
as he could with a slight degree of care foresee, would be exposed to risk by 
his negligence, he should be held liable to such persons for injuries which are the 
proximate result of such omission.” 

We also there said: “* * * Had the respondent undertaken to repair the 
steering gear and had negligently done the work, a different question would be 
presented upon which we here express no opinion.” 

‘ The Hanson Case is, in fact, an authority supporting recovery by respondent 
ere. 

This case is based upon tort and not upon contract. The insurance contract, 
made by a compensated insurer (Stusser v. Mutual Union Insurance Co., 127 
Wash. 449, 221 P. 331), obligates the insurer, “(1) To pay all sums which the 
assured shall become legally liable to pay, for (a) damages on account of bodily 
injuries, * * * suffered by any person or persons not employed by the assured, 
and (b) * * * damages * * * on account of damages to * * * prop- 
erty * * * resulting from an accident occurring while this policy is in force, 
by reason of the maintenance and operation of the public automobile garage, 
* ¥* * including repair shop * * *.” 

{2] That contract clearly and unambiguously insures such damages as 
resulted from negligence as was found by the trial court in the principal action, 
and by the trial court in this action, did result from the negligence of the prin- 
cipal defendant. Although we see none, if there was an ambiguity, it must 
be resolved in favor of the insured and against the insurer. Stusser v. Mutual 
Union Insurance Co., supra; Guaranty Trust Co. v. Continental Life Insurance 
Co., 159 Wash. 683, 294 P. 585. 

[3] Furthermore, appellant is bound by the judgment in the original action 
cstablishing negligence and liability unless the judgment was procured by 
collusion or fraud. 

As to the second point urged by appellant there is nothing but innuendo 
that the original jtdgment was obtained by fraud or collusion, 
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4, 5] Appellant was given notice of the pendency of the action by the 
insured and for a time represented the principal defendant under one of the terms 
of the contract. The principal defendant was thereafter represented by extremely 
capable and reputable counsel in King county, which is true also of counsel for 
respondent. It is not to be considered that they would unethically resort to 
collusion and agree to a collusive judgment. It is more than likely that they 
honestly believed that the principal defendant could not escape being found 
liable by a court and jury, and since the suit alleged damages in the total sum of 
$9,950 and other costs, that it was the part of wisdom to settle the matter for as 
little as possible. Appellant had the opportunity of remaining in the defense of 
the principal action and preventing any collusion if such were possible, which 
it failed to do. That being true, it cannot be heard later to question that judg- 
ment. Seattle v. Saulez, 47 Wash. 365, 92 P. 140; Kibler v. Maryland Casualty 
Co., 74 Wash. 159, 132 P. 878; National Surety Co. v. A. C. Fry Co., 86 Wash. 
118, 149 P. 637; Abrahamson vy. Burnett, 157 Wash. 668, 290 P. 228; Johnson v. 
McGilchrist, 174 Wash. 178, 24 P.(2d) 607; Washington Gaslight Co. v. District 
of Columbia, 161 U. S. 316, 16 S. Ct. 564, 40 L. Ed. 712. 

There is no such palpable and positive collusion between the parties as was 
the case in Koontz v. General Casualty Co., 162 Wash. 77, 297 P. 1081, cited by 
appellant, where the party allegedly causing the damage confessed judgment for 
$175 when the total damages caused by the collision amounted to only $60.57. 

Nor does the conditional release, which was only a conditional release on its 
face, and satisfaction of the judgment, given by counsel for respondent and pro- 
duced under subpoena dues tecum by one of them, alter the case. On its face 
it was not to constitute a delivery to the attorneys for the principal defendant 
until the completion of the proceedings intended to be taken against the insur- 
ance company which has not yet occurred. There having been no delivery, 
there was no release. Brunn v. Schuett, 59 Wis. 260, 18 N. W. 260, 48 Am. Rep. 
499; Wolcott v. Coleman, 1 Conn. 375. 

Upon the record before us and the law applicable, we are compelled to con- 
clude that the judgment was right, and it is affirmed. 

Millard, C. J., and Steinert, Geraghty, Main, Mitchell, Tolman, Beals, and 
Blake, JJ., concur. 
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CASUALTY 


TRAVELERS’ INDEMNITY CO. OF HARTFORD v. SMITH et al. 
No. 4—3747. 
Supreme Court of Arkansas. March 4, 1935. 
Rehearing Denied April 8, 1935. 
79 Southwestern Reporter (2d) 1008. 
INSURANCE. 

In action on indemnity bond excluding obligation for injuries to assuréd’s 
employee while engaged in assured’s business, whether boy employed to deliver 
retail milk route who was injured while helping driver of wholesale route of 
samie employer as favor to driver was assured’s employeé and actually engaged 
in master’s business at time of injuty Aeld for jury; word “engaged” denoting 
action and meaning to take part in. 

[Ed. Note.—Fot other definitioris of “Engage,” see Words & Phrases.] 

(For other cases, see Insurance, Dec. Dig. § 668[10].) 


Appeal from Circuit Court, Phillips County; W. D. Davenport, Judge. 

Action by Viola, Smith and another against the Travelers’ Indemnity Com- 
pany of Hartford. From a judgment for plaintiffs, defendant appeals. 

Affirmed. 

Armstrong, McCadden & Allen, of Memphis, Tenn., and Brewer & Cracraft, 
of Helena, for appellant. 

W. G. Dinning, of Helena, for appellees. 

JoHnson, Chief Justice. 

This is a continuation of the litigation reported in Jolly vy. Smith, 188 Ark. 
446, 65 S.W.(2d) 908, and reference is made thereto for its primary history. 

After affirmance in this court, appellee ascertained that appellant Jolly was 
insolvent, and thereupon instituted this proceeding against appellant, Travelers’ 
Indemnity Company of Hartford, alleging that prior to and at the time of said 
accident and injury to young Sniith the Travelérs’ Indemnity Company of Hart- 
ford had executed to Jolly a botid of indemnity, by the terms of which said 
indemnitor had obligated itself to hold Harmless said Jolly from the conse- 
quences of said judgment. Appellant answered the complaint thus filed by 
admitting the execution of the bond of indemnity in Jolly’s behalf and admitted 
it was in full force and effect when young Smith was injured, but that under the 
following clause of said policy, namely: 

“This agreement shall exclude any obligation of the Company: 


“(b) under coverage A for such bodily injuries to any employee of the 
assured while engaged in the business of the assured (other than domestic 
employment) or in the operation, maintenance or repair of the automobile, or to 
any person to whom the assured will be held liable under any workmen’s com- 
pensation law,” 
it was not and is not liable for said injury or the consequent damages because at 
the time of said injury young Smith was in the employ of the said S. E. Jolly 
and actually engaged in the business of the assured. Appellant further alleged by 
way of answer that appellee is estopped to allege or contend that young Smith was 
other than an employee of Jolly at the time of the receipt of said injury because of 
his assumed position in the trial of Jolly v. Smith, and for this, an additional rea- 
son, appellee should not be permitted to recover herein. 

Upon trial to a jury, the policy of insurance and the judgment of this court 
in Jolly v. Smith was introduced in evidence by appellee, whereupon appellant 
objected to any additional evidence or testimony being introduced other than 
that introduced in Jolly v. Smith; this contention was overruled by the trial 
court, and the following testimony was adduced and admitted over appellant's 
objections and exceptions. Young Smith, the injured party, testified, in effect, 
as follows: “I was employed in April, 1932, by Mr. Jolly who was engaged in the 
dairy business, operating as the Jolly Dairy Company. I got up around two 
o’clock in the morning and would come down to the plant and go out and deliver 
to the residences in Helena. After delivery to the residences we went to the 


plant and unloaded the empties that were picked up on the retail route. That 
This would be some time between 


was when my duties were supposed to finish. 
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5:30 and 6 o'clock in the morning. I was only employed to go to the plant, get 
the milk to be delivered to the residences and return to the plant and unload the 
the empty bottles. I did not have anything to do after that. I was not told by 
Mr. Jolly or any one to help on the wholesale route. James Surman was the 
driver. He always had to make the wholesale route himself, but we helped so 
he could get off early. Before I went to school we helped him around the stores. 
About 7:30 he would take me home and we would thén go to school. I did this 
work as a favor to him. I was not employed to do this. I did not get any pay 
for it.” 

S. E. Jolly, appellant in the case of Jolly v. Smith, was introduced as a wit- 
ness by appellee and testified to the following effect: That at the time young 
Smith was injured he was not performing any duty for witness, as employer, 
or performing any duty for him in the line of his employment. Appellant intro- 
duced testimony tending to show that young Smith was in the employ of Jolly at 
the time of his injury and was actually performing services in line of his duty. 

The court at the request of appellee instructed the jury as follows: “You are 
instructed that if you find by a preponderance of the evidence that at the time of 
the injury Newton G. Smith was not engaged in the business of S. E. Jolly as an 
employee, you will find for the plaintiff,” and upon his own motion gave the follow- 
ing instruction: “You are instructed under the terms of the policy sued on there 
was a clause which excluded bodily injuries to any employee of the assured while 
engaged in the business of the assured, and so if from the evidence you find that 
at the time of the injury of the plaintiff Newton G. Smith, he was engaged in the 
business of delivering milk for the Jolly Dairy Company, as an employee, you will 
find for the defendant.” 

These facts will suffice to show the theory upon which the case was tried and 
finally submitted to the jury for their consideration and judgment. 


The jury returned a verdict in favor of appellee, and this appeal follows. _ 

Appellant seriously contends that appellee is estopped in asserting that his 
position with Jolly was other than an employee engaged in the business of the 
assured at the time of the receipt of his injuries becatise of the prosecution of the 
suit of Jolly v. Smith and the position there assumed by him. 

Conceding, without deciding, that young Smith has estopped himself in the 
previous trial of Jolly v. Smith from asserting in this case that he was an employee 
of Jolly at the time of his accident and injury, it does not follow as a matter of 
law that he was éngaged in the business of the assured at the time of his injury. 
In Benefit Ass’n of Railway Employees v. Hayden, 175 Ark. 565, 299 S. W. 995, 
906, 57 A. L. R. 622, we construed a restrictive clause in a policy of indemnity 
insurance as follows: 

“The word ‘engaged’ denotes action. It means to take part in. To illustrate: 
A servant injured while in the operation of a train means that he must be injured 
while assisting or taking part in the operation of the train. An, officer engaged in 
the discharge of the duties of his office is one performing the duties of his office. 
So here the words ‘death while engaged in military service in time of war’ mean 
death while doing, performing, or taking part in some military service in time of 
war; in other words, it must be death caused by performing some duty in the 
military service. That is to say, in order to exempt the company from liability, 
the death must have been caused while the insured was doing something connected 
with the military service, in contradistinction to death while in the service due to 
causes entirely or wholly tinvonnected with such service. This construction, we 
think, would be according to the natural and ordinary meaning of the words. By 
the use of the word ‘engaged’ it must have been intended that some activity in the 
service should have catised the death, in contradistinction to merely a petiod of 
time while the instired was in the service.” 


Moreover, in thé recent case of Commercial Casualty Insurance Co. v. Cherry 
(February 25, 1935) 279 S.W.(2d) 270, we expressly held that a restrictive clause 
in a policy of indemnity insurance not dissimilar to the one here undér_consider- 
ation did not prohibit an injured party from recovering damages merely because 
such party was in the employ of the assured at the time of the injury, provided 
such injured party was not at the time actually engaged in the master’s business. 

_ It follows from what we have said that it was peculiarly a question for the 
jury to determine whether or not young Smith was an employee of Jolly and 
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actually engaged in his master’s business at the time of the receipt of his injuries, 
and, since the jury has determined this question adversely to appellant’s contention, 
it should and does conclude the question. 

No reversible error appearing, the judgment is affirmed. 


CARTIER DRUG CO. v. MARYLAND CASUALTY CO. OF BALTIMORE, 
MD. No. 25253. 
Supreme Court of Washington. March 18, 1935. 
42 Pacific Reporter (2d) 37. 
1. INSURANCE. 


Where druggist, after closing time, locked door of store on outside and when 
turning to leave was confronted by armed robbers who, after searching him for 
weapons, forced him to unlock door and open safe, from which they took money, 
and thereafter took money from druggist’s person, such taking from druggist’s 
person held to constitute robbery inside rather than outside premises within rob- 
bery policy, and what occurred before druggist unlocked door did not constitute 
“attempt at robbery” within policy. 

It was contended that since druggist’s person was subjected to domin- 

ion and control of robbers when one robber pointed revolver at druggist 

while the other searched him for weapons outside premises, everything on 

druggist’s person was likewise under robbers’ dominion and control. 

(For other cases, see Insurance, Dec. Dig. § 425.) - 

Department 2. 

Appeal from Superior Court, Pierce County; E. D. Hodge, Judge. 

Action by the Cartier Drug Company against the Maryland Casualty Company 
of Baltimore, Md. Judgment for plaintiff, and defendant appeals. 

Modified and remanded, with directions. 

Roy E. Bigham, of Seattle, for appellant. 

S. A. Gagliardi, of Tacoma, for respondent. 

BLAKE, Justice. 

The plaintiff owns and operates a drug store at 2156 South K street, in the 
city of Tacoma. December 17, 1930, the defendant wrote an insurance policy by 
which it agreed to indemnify plaintiff for loss “by robbery or attempt thereat” 
committed within or without the above-described premises. By the terms of the 
policy, defendant’s liability was limited to $500 for robbery committed within the 
premises, and to $1,000 for robbery committed without. At all times with which 
we are concerned, this policy was in full force and effect. 

Ross T. Cartier was president of plaintiff corporation. At about 11 p. m., 
November 28, 1933, Cartier locked the door of the store, turned off the window 
lights, and retired to the rear of the store, where he was engaged until 2 a. m. 
checking cash and posting his books. He had approximately $1,000. Of this, he 
put $530 in the safe. The balance, amounting to $473.57, he put in his pocket. He 
went to the door, unlocked it, stepped out, closed the door, and locked it on the 
outside. As he was turning from the door, he was confronted by two men, one of 
whom, at least, had a revolver. While one held a revolver to Cartier’s head, the 
other searched him for weapons by running his hands over the outside of his 
clothes. The money he carried was not then taken from him or handled by the 
robbers. 

He was then forced to unlock the door. The robbers took him back to the 
safe and compelled him to open it. They took all the money thtre was in the safe, 
and started to go out by the back door. As one was opening the back door, Cartier 
attempted to get to his own gun. The other robber intercepted and slugged him, 
and then took the $473.57 which Cartier had on his person. ; ae 

Plaintiff laid claim with the insurance company for $973.57. This claim is 
predicated upon the theory that the robbery of the $473.57 taken from the person 
of Cartier was committed outside the premises. The defendant does not question 
its liability to the extent of $500, the limit under the policy for an inside robbery. 
It takes the position, however, that the entire loss was the result of a robbery 
inside the premises. The only question, therefore, is whether, under the terms of 
the policy, plaintiff is entitled to recover on account of the $473.57 taken from the 
person of Cartier. The trial court held that it was, and entered judgment for 
plaintiff for $973.57. Defendant appeals. 
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[1] From a memorandum opinion, it appears that the trial court was of the 
view that what occurred prior to the time that Cartier unlocked the door, at the 
command of the robbers, constituted an “attempt at robbery,” under the terms of 
the policy. We do not think the trial court’s decision on this theory is tenable for 
two reasons: (1) The robbery was in fact consummated in an unbroken sequence 
of events, during which Cartier was at all times put and held in fear of violence; 
(2) under Cartier’s own testimony, it appears that the search of his person, made 
outside the door, amounted to nothing more than a “frisking”’; a search for 
weapons by the running of hands over the victim’s clothes. No attempt was there 
made to go through Cartier’s pockets, or to take anything from his person. 

[2] The sole question in the case, as we see it, is: At what place was Cartier 
robbed of the $473.57? In the administration of criminal law, two distinct ele- 
ments are held to be necessary to the crime of robbery: (1) Putting the victim in 
fear of violence to his person or property; and (2) the taking of money, prop- 
erty, or thing of value from his person or in his presence. 

Whatever the crime may be, under any state of facts where one of such ele- 
ments exists and the other does not, it is not robbery. The first element being 
present, the crime of robbery is consummated only when the victim is deprived of 
dominion over his money or property. Respondent contends that he lost dominion 
over the money at the moment the robber put the gun to his head. The argument 
is to the effect that, his person having been subjected to the dominion and control 
of the robbers, everything upon his person was likewise under their dominion and 
control. We do not think the argument is sound, and we do not find it supported 
by authority. When one is captured by robbers and put in fear of violence in one 
jurisdiction, and is thereafter (being continuously subjected to fear of violence) 
removed to another jurisdiction, where money, property, or thing of value is taken 
from him, the crime of robbery is consummated in the latter jurisdiction, and there 
is where the venue lies for the prosecution of the crime. Sweat v. State, 90 Ga. 
= rae E. 273; State v. McAllister, 65 W. Va. 97, 63 S. E. 758, 131 Am. St. 

ep. 4 

[3] But, says respondent, this is a rule applied in criminal cases, and is not 
applicable in an action on an insurance authority, the contract is construed strictly 
against the insurer. Conceding the rule of construction, still we are not at liberty 
to write a new contract for the parties. So far as pertinent to this inquiry, the 
policy defines robbery as follows: “Robbery, within the meaning of this policy, is 
limited to a felonious and forcible taking of property—(a) By violence inflicted 
upon the custodian or custodians in the actual care and custody of the property at 
the time; or (b) by putting such custodian or custodians in fear of violence; or 
(c) by an overt felonious act committed in the presence of such custodian or 
custodians and of which they were actually cognizant at the time. * * *” 

In Fox West Coast Theatres, Inc. v. Union Indemnity Co., 167 Wash. 319, 
9 P.(2d) 78, this court, considering a policy with identical provisions, held that, 
although the custodians of property were held prisoners for three hours, the 
robbery was not consummated until the custodians disclosed to the robber the 
combination of the safe from which the money was taken. To our minds, the cited 
case is indistinguishable in principle from the case at bar. It effectually holds that 
the crime of robbery is not complete until the money is taken. 

Respondent cites the following cases as holding to the contrary: Allen Lubri- 
cating Co. v. Phoenix Indemnity Co., 157 Wash. 295, 288 P. 906; MacGruer v. 
Fidelity & Casualty Co., 89 Cal. App. 227, 264 P. 501. We do not think these cases 
bear close enough analogy to the instant case to call for analysis. 

It is clear to us that, under the terms of the policy, the entire loss sustained 
by respondent was occasioned by robbery committed within its premises. 

_ . The judgment is modified and the cause is remanded, with directions to enter 
judgment for respondent in the sum of $500. 

Millard, C. J., and Holcomb, Steinert, and Beals, JJ., concur. 
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MISCELLANEOUS 


PEOPLE ex rel. KIRKMAN et al. v. VAN AMRINGE, City Magistrate. 
Court of Appeals of New York. Feb. 26, 1935. 
194 Northeastern Reporter 754. 





2. INSURANCE. 
Penal Law penalizing aiding of transaction of business in state by foreign 
insurance company which had not designated superintendent of insurance as attor- 
ney upon whom process might be sérved held to cover aid in transaction of business 
in state by foreign insurance company not authorized to do business in state, but 
not aid extended in state to such insurance company in lawful transaction of its 
business elsewhere (Penal Law, § 1199; Insurance Law, §§ 49, 50). 
(For other cases, seé Insurance, Dec. Dig. § 31.) 
3. INSURANCE. 

State cannot forbid contracts of insurance relating to risks within its limits 
from being made between a citizen and a corporation in another state (Penal Law, 
§ 1199; Insurance Law, §§ 49, 50). 

(For other cases, see Insurance, Dec. Dig. § 18.) 

4. INSURANCE. 


The making outside of the state by union local with offices in New York City 
of contracts of insurance covering members of local and future members upon sub- 
mission of satisfactory evidence of good health with foreign insurance company 
not doing business in state held not violation of Penal Law penalizing aiding of 
transaction of business in state by foreign insurance company which had not desig- 
nated superintendent of insurance as attornéy upon whom process might be served 
(Penal Law, § 1199; Insurance Law, §§ 49, 50). 

(For other cases, see Insurance, Dec. Dig. § 31.) 


Appeal from Supreme Court, Appellate Division, First Department. 

Habeas corpus proceedings by the People, on the relation of Bert Kirkman and 
another, opposed by Guy Van Amringe, Magistrate of the City of New York. 
Orders of the Supreme Court, Néw York County, entered on July 12, 1934, dis- 
missing writs of habeas corpus, were unanimously affirmed by order of the 
Appellate Division, First Department, on October 15, 1934 (242 App. Div. 753, 274 
N. Y. S. 1014), and relators, pursuant to leave granted by Court of Appeals, appeal. 

Orders reversed, writs of habeas corpus sustained, and prisoners discharged. 

Harold Stern, of New York City, for appellants. 

William Copeland Dodge, Dist. Atty., of New York City (Ambrose J. Dele- 
hanty, of New York City, of counsel), for respondent. 

Croucnu, Judge. 


The appellants, charged with a violation of section 1199 of the Penal Law 
(Consol. Laws, c. 40), were held by the magistrate for a hearing. Writs of habeas 
corpus obtained by them were dismissed. The orders of dismissal were affirmed by 
the Appellate Division. 

The sole question here is whether, within the intendment of that section, the 
appellants in any manner aided the transaction of any business in this state by a 
foreign insurance company which had not designated the superintendent of insur- 
ance as its attorney upon whom lawful process might be served. 


The facts are undisputed. The appellants are officers of Local Union No. 3 
of the International Brotherhood of Electrical Workers. Local Union No. 3 is an 
unincorporated association located in the city of New York. On May 20, 1927, 
Local Union No. 3 at Washington, D. C., entered into a written contract with the 
Union Co-Operative Insurance Association. That contract is in the form of a 
group life insurance policy issued pursuant to a written application by Local Union 
No. 3. The Union Co-Operative Insurance Association is a foreign corporation 
organized under an act of Congress. It has its home office in the city of Washing- 
ton; it maintains no office in this state for the transaction of business; it has no 
authorized agents or representatives here; and it is not licensed under the laws 
of this state to do business here. 

The contract or group policy is an agreement by the insurance association to 
pay : certain amount on due proof of the death of any member of Local Union 
No. 3, occurring while the policy is in force as to such member. It was issued in 
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consideration of the payment on its date of a stated premium, and of a further 
monthly premium in each succeeding month based on the amount of insurance then 
in force to be calculated as therein provided. It contained, among others, the fol- 
lowing provisions: 

“Members in good standing in the Union on the policy date are immediately 
eligible for insurance, and those becoming members of the Union after the policy 
date will be eligible for insurance upon attaining membership in the Union. Insur- 
ance shall be effective from the policy date for those who are then eligible and 
whose names appear on the application of the Union for insurance; new members 
and members not eligible for insurance on the policy date become insured here- 
under upon receipt by the Association of a schedule giving the data in respect to 
such members as is required by the schedule annexed to the application for insur- 
ance, together with a certificate that such members are members of the Union in 
good standing and are all in good health, at the time of the submission of the sup- 
plemental schedule. Such schedule shall be sent by the Union to the Association 
monthly, on the premium date.” 

“The Association will issue to the Union for delivery to each member insured 
hereunder, an individual certificate, setting forth a statement of the amount of 
insurance protection to which the member is entitled and to whom it is payable.” 

Under the by-laws of Local Union No. 3, all members are required to carry 
insurance under the group policy. Included in the quarterly dues of every member 
is the sum of $5.10,-his share of the premium payable by Local Union No. 3 to the 
‘nsurance association under the terms of its contract. The financial secretary each 
month sends by mail to the insurance association at its home office in Washington 
a check for that portion of the total dues collected representing insurance premium. 
The insurance association does not pay any commission or compensation of any 
kind to Local Union No. 3 or to its officers or agents. 

[1, 2] Section 1199 of the Penal Law must, we think, be read in connection 
with various provisions of the Insurance Law (Consol. Laws, c. 28), and in par- 
ticular with sections 49 and 50. Cf. Salzano v. Marine Ins. Co., 173 App. Div. 275, 
159 N. Y. S. 277. So read, it seems reasonably clear that there can be no violation 
of section 1199 except where a person in this state aids in the transaction of busi- 
ness in this state by an insurance company not authorized to transact business here. 
It does not cover aid extended here to an insurance company in the law- 
ful transaction of its husiness elsewhere. Two questions thus arise: (1) Is the 
insurance association transacting business in this state? and (2) if so, are the 
appellants in any manner aiding the transaction of that business for the insurance 
association ? 

[3] 1. It is settled law that a state cannot forbid contracts of insurance relating 
to risks within its limits from being made between a citizen and a corporation in 
another state. Allgeyer v. State of Louisiana, 165 U. S. 578, 17 S. Ct. 427, 41 L. 
Ed. 832; ZEtna Life Ins. Co. v. Dunken, 266 U. S. 389, 45 S. Ct. 129, 69 L. Ed. 342; 
New York Life Ins. Co. v. Dodge, 246 U.S. 357, 38 S. Ct. 337, 62 L. Ed. 772, Ann. 
Cas. 1918E, 593. 

[4] Obviously the insurance association in making its insurance contract with 
Local Union No. 3 was not doing business in this state. Huntington v. Sheehan, 
206 N. Y. 486, 100 N. E. 41; Stone v. Penn Yan, K. P. & B. Ry., 197 N. Y. 279, 90 
N. E. 843, 134 Am. St. Rep. 879. Nor was the interest acquired under that contract 
upon its issuance by the then existing members of the union whose names appeared 
on the application for insurance the result of any act in this state by the insur- 
ance association. In respect to the interest of those who subsequently became mem- 
hers of the union, the same thing is true. Palmetto Fire Ins. Co. v. Conn, 272 
U. S. 295, 47 S. Ct. 88, 71 L. Ed. 243, holds nothing to the contrary. The question 
in that case was, not whether the insurance company was doing business in Ohio, 
but whether or not, upon constitutional grounds, the state had power to deny it 
the right to enter or remain in the state unless it paid, as part of the price, a tax 
pon transactions consummated in the state. There the purchaser of a Chrysler 
car by acts done in Ohio automatically obtained for himself, whether he wished it 
or not, certain insurance which took effect upon delivery of the car or of a bill of 
sale. Here it was expressly stipulated that the new members did not become 
insured ipso facto by attaining membership. Before insurance became effective 
and before the individual certificate was issued, certain data, including proof of 
membership and of good health, was required to be submitted to the insurance 
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association at its home office in Washington. We are unable to see that the con- 
tractual rights, either of Local Union No. 3 or of any of its members, came into 
existence by virtue of any acts which would constitute the transaction ot business 
in this state. 

2. It follows, under the construction which we have put upon section 1190, that, 
even though appellants by their acts could be said to have been aiding the insurance 
association, they were guilty of no violation of the section, because their aid was 
not given in the transaction of business within the state. Had it been otherwise, 
still there would have been no violation, since they were in no sense acting for the 
insurance association, but at most were acting on behalf of Local Union No. 3, of 
which they were officers, and on behalf of the individual group members. 

The orders should be reversed, the writs of habeas corpus sustained, and the 
prisoners discharged. 

Crane, C. J., and Lehman, O’Brien, Hubbs, and Loughran, JJ., concur. 

Finch, J., not sitting. 

Ordered accordingly. 


VAN SCHAICK, State Superintendent of Insurance v. ASTOR. 
Supreme Court, Appellate Term, First Department. Feb. 1, 1935. 
277 New York Supplement 394. 
1. INSURANCE. 


In action for premiums by insurance superintendent, who had been appointed 
foreign insurer’s conservator because of domiciliary receivership, where it appeared 
that for over seven years before conservation order insurer had made periodical 
payments under compensation award for death of insured’s employee, insured held 
entitled to set off liability thereunder (Workmen’s Compensation Law, § 27; 
Insurance Law, § 420). 

(For other cases, see Insurance, Dec. Dig. § 188[1].) 

2. INSURANCE. 

In action for premiums by insurance superintendent, who had been appointed 
foreign insurer’s conservator because of domiciliary receivership, insured held 
entitled to set-offs based on insurer’s breaching liability policies by failing to 
defend personal injury actions brought against insured prior to conservation order 
(Insurance Law, § 420). 

(For other cases, see Insurance, Dec. Dig. § 188[1].) 


Appeal from City Court of New York, New York County. 

Action by George S. Van Schaick, State Superintendent of Insurance, as con- 
servator of the property and assets of the Union Indemnity Company within the 
State of New York, against Vincent Astor, sometimes known as William Vincent 
Astor. Plaintiff's motion for summary judgment was granted (153 Misc. 377, 274 
N. Y. S. 322), and, from a judgment striking out defendant’s defenses and counter- 
claims, severing the action, and directing judgment for plaintiff for $1,509.86, and 
from an order directing entry of such judgment, defendant appeals. 

Judgment and order reversed, and motion denied. 

Argued December term, 1934, before Lydon, Hammer, and Frankenthaler, JJ. 

Carter, Ledyard & Milburn, of New York City (J. M. Richardson Lyeth and 
Frederick H. Van Houten, both of New York City, of counsel), for appellant. 

Abraham J. Halprin, of New York City, for respondent. 


AMERICAN INS. CO..OF NEWARK, N. J. v. BLAKE. No. 23806. 
Supreme Court of Oklahoma. Jan. 8, 1935. 
39 Pacific Reporter (2d) 535. 
1. INSURANCE. 


Insurance agent receiving instructions to cancel policies is under duty to 
insurer to do so within reasonable time. 

(For other cases, see Insurance, Dec. Dig. § 83[2].) 
3. INSURANCE. ; 

Where insurance agent wrote policies on April 3, 1928, and, on discovering 
fact, insurer immediately wired agent on April 9, 1928, to cancel policies, and 
wrote agent on same date to same effect, and agent received telegram on April 
10, and letter on April 11, 1928, but had not canceled policies at time property 
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was destroyed on April 14, 1928, whether agent’s conduct was reasonable held 
for jury in insurer’s action to recover damages from agent. 


(For other cases, see Insurance, Dec. Dig. § 83[2].) 


Syllabus by the Court. 

1. “Where an insurance agent receives instructions to cancel policies of insur- 
ance, it is his duty to cancel the same within a reasonable time, and where the 
facts are undisputed and are such that all reasonable men must draw the same 
conclusion as to whether the policy was cancelled within a reasonable time, the 
question as to whether the cancellation was within a reasonable time is one of 
law, exclusively for the court; but where, although the facts are undisputed, they 
are not such that all reasonable men must draw the same conclusions from them, 
the question as to whether the cancellation was within a reasonable time is one of 
fact, to be submitted to the jury.” Fire Ass'n v. Shores et al., 96 Okl. 182, 221 P. 
56. 

2. Held, judgment reversed, with directions. 

Appeal from District Court, Stephens County; Eugene Rice, Judge. 

Action by the American Insurance Company of Newark, N. J., against Harry 
A. Blake. Judgment for defendant, and plaintiff appeals. 

Judgment reversed and cause remanded, with directions. 

Bond & Bond, of Duncan, for plaintiff in error. 

Brown & Cund, of Duncan, for defendant in error. 

CuLttson, Vice Chief Justice. 

The American Insurance Company filed suit against Harry A. Blake, seeking 
to recover damage because of defendant’s failure to cancel certain insurance 
policies when requested to do so. 

Defendant was the policy writing agent of plaintiff at Duncan, Okl. He wrote 
certain policies of insurance on April 3, 1928, covering two pieces of property 
located at Loco, Okl. When plaintiff learned that defendant had issued said policies 
of insurance, plaintiff immediately wired defendant on April 9, 1928, to cancel both 
of said policies, and wrote defendant on the same date to the same effect. It 
appears that the telegram was received by defendant on April 10th, and the letter 
from plaintiff on April 11, 1928. Defendant did not cancel the insurance policies 
and the property covered by said policies was destroyed on April 14, 1928, and 
plaintiff had to pay for the loss under said policies. 

In this suit, plaintiff seeks to recover the amount paid out on said policies. 

The court sustained a demurrer to plaintiff’s evidence, and from said judg- 

ment plaintiff appeals and contends, where the agent of an insurance company 
receives instructions from the company to cancel a policy of insurance, it is his 
duty to promptly comply therewith, and his failure so to do constitutes negligence 
and he is liable for any damages the company may sustain by reason of such 
negligence. 
__[l, 2] The rule relating to the liability of the agent of an insurance company 
in his failure to do as directed by the company was announced in the case of 
Fire Ass’n v. Shores et al., 96 Okl. 182, 221 P. 56: “Where an insurance agent 
receives instructions to cancel policies of insurance, it is his duty to cancel the 
same within a reasonable time, and where the facts are undisputed and are such 
that all reasonable men must draw the same conclusion as to whether the policy 
was canceled within a reasonable time, the question as to whether the cancellation 
was within a reasonable time is one of law, exclusively for the court; but where, 
although the facts are undisputed, they are not such that all reasonable men must 
draw the same conclusion from them, the question as to whether the cancellation 
was within a reasonable time is one of fact, to be submitted to the jury.” 


[3] Applying the above rule to the case at bar, can it be said that the facts 
are such that all reasonable men would draw the same conclusion therefrom? 

Defendant had failed to take any steps in the cancellation of said policies at 
the time of loss. We do not believe that his conduct was such that all reasonable 
men would draw the same conclusion therefrom and it therefore became a question 
tor the jury to decide—whether defendant’s conduct was reasonable or otherwise, 
so as to make defendant liable for his conduct. 


The judgment is reversed with directions to grant a new trial. 
Riley, C. J., and Andrews, Swindall, McNeill, Osborn, and Welch, JJ.. concur. 





